
(I > Residential Services Pricing

(a> Pleadings

75. Several commenten have argued tbat aeods in prices since 1990 indK:are !bat
residential services have not become more competitive and that they may have become Jess
competitive. '" The Joint Bell Compaaies claim tbat tbere bas beeII a steady upwud price
trend since 1990 "based 011 the average price per minute for basic: service, -'9' and that
AT&T, MCI and Sprint have enpgcd in "loct-stqI" pricing with six increases in three
yean. '" IDCMA asserta tbat, since AT&T first flied iu motion, AT&T bas COIIliJIued to
increase prices. ,9> Coasiderin. both basic raII:S and discounts, the Joint Bell Compaaies
argue tbat price-cost IIWJias have riJen since 1990, wbic:b they claim is indicative of I
mduction in compcUdoa.'" ID a similar lIIl1ysis, they claim tbal AT&T's gross margins
(detiDed as Del sales less COIl of goods sold cfividDcf by Del sales) iacreasCld between 1984 and
1994.'95 11Iey claim tbat this iDcreue in profitability is rd1ectcd in an iDcreue in AT&T's
eamiDJS per shale f1YfII die lillie time period.'M 1be JoiDl Bell Companies furtber UJUe lbat
AT&T's actual residential price index (API) remained close to or at the Bubt 1 price cap
index (PCI) over the four yean following die imposition of price caps, despite the fact lbat
AT&T's productivity savings exceeded iu X-factor, and tbat MCI and Sprint immediately

,.. Joint Bell Companiea JUDe 9, 1m Comments at 8, Attathment B, Reply Affidavit of
Paul W. MacAvoy, at fllUres 14-16; TFG JUDe 9, 1m Comments at 6; IDCMA
June 9, 1m Comments at 7; TRA June 9, 1m Commeots at 13; LBC Joint
Commenterl June 9, 1995 Commeots at 9.

19' Joint Bell Compaaies June 9, 1m Comments, Auachment D, Reply Affidavit of
Jerry A. Hausman, at Figure I; gila! TFG June 9, 1m Comments at 6.

'9'1 Joint Bell Compaaies June 9, 1m Comments at 8; g_ TFG June 9, 1995
Comments at 6.

.9> JDCMA June 9, 1m Comments at 7.

,.. Joint Bell Compuies JUDe 9, 1m Comments, Attacbment B, Reply Affidavit of Paul
W. MacAvoy at YJIUreII4-16.

,.. IlL, Atbtcltmenc E, William E. Taylor and J. Douglas Zona, -AD Analysis of the
State of CompcUdoa in LOllI Distance Te1epboDe MaJkets, - at 15; gila! TRA June
9, 1995 Comments at 13; LEe Joint Commenters June 9, 1995 Comments at 7.

,.. Joint Bell Companies June 9, 1995 Comments, Attachment E, William E. Taylor and
J. Douglas Zona, •An Analysis of the State of Competition in Long Distance
TeJepIIone M&rtets, - at 42.
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mlllChed any AT&T iDcreue in ~dential prices'" This, they userl, demonstrates both
that AT&T bas IIIUbt power and lbat residenIia1 services exhibited oligopolistic collusion. ,,,
Finally, as evidence of the lack of competition amoog AT&T, MCI, and Sprint, the Joint
Bell Companies claim that announcements by AT&T of price iDcreues leads to increases in
the stock price nOl only of AT&T, but also of MCI and Sprint.'"

76. AT&T acknowledges that basic rates have increased, but contends that, after
accounting for discounts, AT&T's averqe revenue per minute, in nomiDal terms, bas
decreased."'" AT&T also claims lbat the lock-stqI increases in basic raII:S are due to the fact
that BasJcet 1 price caps keep prices beloW cost to low volume customers,201 and that
asymmeuic regu1llion of AT&T createS the artifact of price leadenbip for basic rates.""
CSE also userts tbat alternative IQSODS exist for similarity in price chances for AT&T,
MCI, and Sprint..... CSB notes lbat AT&T raised its rates after compaaies natioDwidc
adopted accrual accounting for various reeirement bcoefiu. 2Ol While MCI and Sprint
followed suit and increased prices, CSE argues tbat this makes sense if Ibese companies also

,... Taylor and zona further assert lbat they were unable 10 find strong evidence of
productivity IfOWlh by AT&T. They claim lbat this was because there was
insufficient competition to force AT&T to improve productivity. Joint Bell
Companies June 9, 1995 Comments, Attacbment E, William E. Taylor and J.
Douglas Zona, -AD Analysis of the State of Compelition in Long Distance Telepbooc
Marlccts, - at 34-35.

'91 IlL, Alllchmenl C, Affidavit of Jerry A. Hausman, at 12-17.

,.. Joinl Bell Companies June 9, 1995 Comments, Attachment A, Affidavit of Paul
MacA..oyat 30-31.

200 AT&T December 3, 1993 Reply Comments at 31; gila! AT&T June 30, 1995
Reply ClllIIIIJeDU, Attachment I, Jobo Haring, Jeffrey H. Roblfs and Hany M.
Shooshan m, -Disabilities of Continued Asymmeuic ReguJation of AT&T,· at Table
I (domestic revenue per conversation miDute declined from $0.17760 in 1991 to
$0.16156 in 1994).

20' AT&T April 24,1m Ell bI¥ Filing, Attachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 149; gllm CSE June 9, 1995 Comments at 5.

"" AT&T April 24,lm Ell bI¥ Filing, Attacbment G, Affidavit of B. Douglas
8emheim and Robert D. Willig at lSG-lSL

201 CSE-June 9, 1995 CIlII1IIICIIU at 4.

""IlL
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changed their accounting method. '''' With respect to the increase in the price-cost margin,
AT&T argues thai it should be expected that prices would be above marginal cost in a
awb:t with higb fixed cosu. 206 AT&T further claims thai, between 1991 and 1994, its
aveqge reveuue ptr minute decreased faster than did \be aventge per-minute cost of
interswe switched access service.1lJ7 AT&T CODreuds that this comparison sbows that
overall, its prices have declined by more than \be amount of the access charge reductions
implemented by the IocaJ excban,e carrien during this period.

77. The U;C Joint Commcnten DOte, however, thal maay discount plans are DOl
offered ubiquitously, forcing customen in IOIIIe rural areas to pay \be higher basic nile.""

(b) Discussion

78. AT&T's pricing of residcDtia11l:rVices abo supports our COIIClusioo that
AT&T lacb IDIIbc power. Our aaalysis of lbc RlCOId indicates that, betweeII 1991 and
1m, AT&T's best available discouJtted reaidaIIiIlllllll for CUSIoIIIers with lDOIItbly bills
over SI0.00 feD betweea 15 aDd 28 perceDt, in IIOIDinal terms,~ 011 usqe
patterns. lilt The record also indicates that Mel and Sprint frequCDtly initiate new discount
plans and that AT&T respoods.210

79. In .sditioIl, it appeus that an increasing percentage of AT&T's residential
customen are seIecliD& discount plans rather than payinc AT&T's basic rates. A1thoucb \be
record does DOl iDdicate the exact number of AT&T's resideotia,l customen who are 011
discount plans, the ComJnission bas previously DOled that, in 1993, discount plans accounted
for 33 percent of Baskd I tlaffic, while in 1994, calls under AT&T's True Promotions plans

""IlL.

"" IlL. at 161.

1lJ7 AT&T JUIIC 30, 1m Reply Comments, Attacbmeot 1, Joba Harina, Jeffmy H.
RohIfJ ad Hany M. SJJoosban m, "DUabiJities of CorJfinucd M)'IDJlJClIric Rqu1atioo
of ATI:T," 11 26 (AT&T JUIIC 30, 1m Reply CommaJu, HariDg, Rob1f5 and
Sboosbao AnacIuneot).

101 LBC Joint Commeoten June 9, 1m Comments at 5.

,., SfIG Appendix B, Table 1.

'10 AT&T Apri124, 1995 Ji,& bitt Filing, Anachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 140-41.
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accounred for 53 pen:ent of Basket I traffic. 'II The size of this increase stroo&ly suggests
that \be number of customen on discount plans bas increased. With respect 10 the
coofIi<:tioc evidclIce over whether or DOl all access oost reductions were passed througb 10

consumen, we ftod that AT&T presented the 0II1y study that specifically isolatAld domestic
interstate rev_. It found that, betweea JaDIW}' 1991 and December 1994, \be toW
reduction in AT&T's ndeS exceeded \be total reduction in access clwJes.m Further, Taylor
and ZOna's argument that AT&T's earnings per sbue increase demoosUaJea that AT&T has
nwUt power is inconclusive for the domestic ioterstare market, since eaminp per share
includes profits for all of AT&T's services and products, including equipment sales.

80. Both the decrease in prices for discouIIt plans and the iDc:reasiag Dumber of
customen cboosio& discoulIt plans over basic residcadal rate5ltfOD1ly succest that AT&T
uoilaterally ClIIDOI raise and sustain prita profitably above a competitive level for residential
services. That Mel and Sprint oftell1ead in offeriol promotiooal discounts is funher
evidence of \be rivalry amoog the \bRIc IarJest iotcrexcbaoJe carriers and of AT&T's lack of
nwUt power.

81. We DOle that coocerus expressed about recent iocreue& in basic scbcdule
interstate loog distaoc:e rates are DOl based on claims that AT&T bas the power lIIIiJateralIy 10

raise pricel for this service. Rather, the commeaten wen that AT&T, Mel and Spriat
have coordioated their price c:bao&e& and that AT&T is the price leader.2\2 We aclmowledae
that \be record demonstrates that, aince 1991, basic schedule rates for domeIdc residential
service have risco approximareJy sixteen pera:m (in oominaJ terms), with mucb of the
increase occurring since January I, 1994."· MOftlOVer, cadi wDe AT&T bas increased its
basic nile, MCI and Sprint have quickly tbereaftcr matched the iDcrease. 2

" In Idditioo,

211 PoIu and Ruies Cqncernirw ",,, for J)m,ipegt CIrrim Rcvj,imM to Pris¥ Cap
Rules for AT.tT, CC Dockd Nos. 87-313.93-197, Further Notice of Proposed
Rulemalciog, 10 FCC Red 7854, 7858 (1995).

111 SSlC AT&T JUIIC 30, 1995 Reply Comments, Haring, Rohlfs and Sbooaban Attachment
at Table 1.

1IJ SpriDt November 12, 1993 COIIUDCIIlI at 8-9; TRA November 12, 1993 Comments at
8-10; WiJTel November 12, 1993 CODJJDaIlS at 8-10; Joint Bell Companies JUDe 9,
1995 CommeDts II 8; TFG June 9, 1m Comments at 6.

2\. 11Iis~ wu cak:u1aIed by COIIJIlUioI total bills paid by eacb of 60 CUIliOIDer
profiIeI COIIllioIld in the JoiDl Bell CompIojea June 9, 1m Commeata, Altacbmeut
B, Reply Affidavit of PIuI W. MlcAvoy, AppeIIdix B 11 &-8, 10-12, UDder January 1,
1991 basic schedule rate5 and July 6, 1m basic schedule rates.

2U Joint Bell Compaoiea June 9, 1995 Commeotl, A1tacbmelrl D, Reply An"Jdavit of
Jerry A. Hausman II FiJUre 1; a IIIll TPG June 9, 1995 COIDJDeDU at 6.
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SlUdies in the record, including one submitted on behalf of AT&T, suggest that, if price cap
regulation is removed for Basket I services, basic residential Btes will rise even further. 11.

82. AT&T maintains that lock-step increases in basic residential rates occur
because these rates are be10w cost for low-volume usen Ci&., tbose cuSlOmen who spend
between zero and 53.00 per month in IoDg-disWJce caJls).211 We believe that, to the extent
price caps have kepc basic schedule Btes below cost, an increase in basic scbedule rates is
not incoDsisteot with findinc that AT&T lacks the power to COIIUOI price. In addition, we
are not persu.-ded by the JoiDt Bell Companies' UJUmem that AT&T bas individual martel
power based on the fld that AT&T's API bas remained close to the PO over a four-year
period. AI the Joiot BeD Companies concede. eBCb time that AT&T raised iu basic rates,
MCI and Sprint quickly matched the increase. Thus, to the extaIt that prices would rise if
the Buket 1 price cap were rauoved, dIis is not evickIIce of AT&T's iDdividual martet
power, bul perbapI of tacit price coonIiDation. In addition, we: lIOfe that the Baskd 1 API
hal bec:a below the PO by at Jc:ur oae perc:earqe poiDt for lppIOXinIatdy 12 of the 14
moatbs siD::e Aupst 1994.211 Further, bc:ciJmiac ill c:arly 1995, the Basbt 1 API bepD to
drop stadily below the PO, and that the API is currc:ady 6.2 pen:eat be10w the Pel.ZI' To
the e:xte:III tbb trc:nd COIIliDues, dIis would appear to lIIIdeR:ut the Joint Bell Companies'
aJ'IWDCIIl. Similarly, Dean MacAvoy's argument that AT&T bas raised basic rar.es between
1991 and 1994 and tbat sucb price increases k:ad to the increase ill the value of AT&T,
MCI, and Sprint stock is DOl evidmce that AT&T posaessc:s IUIilalc:IaI martet power. AI
most, it suggests tbat there may be laCit price coonIiDariOII &.IIlOlII AT&T, MCI and Sprint.

83. We fiDd that the c:vidence in the m:ord is coafIic:tinc and inconclusive: as to the
issue: of tacit price eoordiJIatioa among AT&T, MCI, aDd SpJiDt wid! reaped to basic
schedule: naes or IeIideDtia1 naes ill JCllCiI&I. For eumple:, as 1IIlfCd, cc:naiII c:videace shows
that the Jock-step increasc:s may be due: to the f"Id tbat price: caps have: kepc basic schedule:
rates below cost, aDd that any price 1c:adc:nIlip by AT&T is a fuac:doo of the current
asymmetric regulatory scbeme.Z2lI To the eJUc:Dl, however, that tacit price coordination may

116 ~,c.&., AT&T April 24, 1995 El~ Filing, Anaclunc:nt G, Affidavit of B.
Douglas Bc:mbeim and Raben D. Willig at 139.

ZI1 AT&T ApriJ 24, 1995 El~ Filing at 51.

211 Based 011 information contained ill AT&T tariff ttansmiUals fJlc:d since AuJUSlI994.

ZIt~ AT&T TraasmiuaJ No. 9169, dated October 11, 1995, Lcuer from Mary
Peterson, Administnfor - Rates and Tariffs. AT&T Corp., to Secrewy, Federa1
Communications Commission, Attacbment.A,. al 2.

Z2lI AT&T April 24,1995 EI fIIK Filing, AItacbment G, Affidavit of B. Douglas
Bc:mheim aDd Robert D. Willig at 137-140; _ alii! CSE June: 9, 1995 Commc:nu
at 5.
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be occurring, the Commission would view this as a maner of serious coocem. We believe,
however, that this problem, to the eX1c:ot it may exist, is a problem generic to the
in1c:rexchaDge industry and not specific to AT&T. We thus believe tbc:se concc:ms are beUer
addressed by removing regulatory requiremenu that may faciliwe sucb couduet, sucb as the
longer advance notice: period currc:ntly IIJlPlicable only to AT&T, and by addressing the
poteotial issues raised by these concerns in the cootext of the pl'OCellding we iD1c:tId to initiate
to examine the interstate, domestic, in1c:rexcbange: martel as a whole. Because they relate to
the industry as a whole, these issues do not preclude our CODCluding that AT&T lacks the
power to raise rc:sideutial prices unilateraUy above competitive: levels. Thus, the evidc:llce
regarding residential pricing supporu our finding that AT&T lacks market power.

84. finaUy, we recognize: tba1 incmuc:s in AT&T's basic n:sidc:ntial naes may
occur.Z1' WbiIe DOt relevant to our dc:Ic:nninarlon of wbdber AT&T meets our definition of
non-dominance, we note that AT&T bas voluntariJy committed to instiblte two optiooaI
calling plans designed to mitiga1c: the impact of sucb rate incrc:ues.zn UDder the plan for
low-income CUSlOmerS. AT&T will offe:r for three yean a calling plan tbal allows Iow­
income residential customen to place: one: hour of in1c:rstale direct dial service: at a rate
frozen at 15 percent below current basic schc:dule naes.m 1"IIe!e customers also may c:nroD
in AT&T's other di5couot programS.2Z4 Qua1ificalioo criteria for customen on tbb plan will
be those established by state public utility commissions for implememiJlg die Commission's
Ufelinc aDd Link-up programs.Z1$ AT&T will extend this offer to auIOIIIc:l'I who participate:
in the: state aid progr.un used to dc:Ic:rmiJlc: qualification in the Ufc:linc: or Lint-up in that

221 We: note, however, that simply because basic schedule naes may rise: in a competitive:
market does DOt mean that they will be uru-ea.sonab1e under Seetioo 201 of the
Communications Act.

m AT&T September 21, 1995 EI fIIK Letter, al 2-3.

Z1J IlL. at 2.

""'IlL.

Z1J IlL. For Ibe CoaunissiOD's Ufc:linc: and Link-lip programs, _ MTS U!d WAD
Marb& StmcIymo t\Jnm<Irw* of Padl61 aod 69 of the pPnmjgjsr" I".. IIMI
B"""i"JDKatf of I Joiac BoIId, Decisioa aDd Order. SO Fed. Rq. 939 (1985); MTS
and WAYS Marb& SCl'I!CIUrc' Amcndmcpt of Puts 67 U!d 69 of die CgmmiHiAl's
Rules and S"""jehmpf of I Joim Igud, Decision and Order. 51 Fed. Rq. 1371
(1986); MTS U!d WAYS Martct StmcIurc: Amcpdmcm of Pam 67 U!d 69 of !be
Commission's Buies and !jetahlidlmmt ota JoiDt BoIId. Report and Order, 2 FCC
Red 2953 (1987). ~ iUlllAD 1995 Long Distance: Market Shan: Report at 48-76.
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swe, 10 areas in • swe DOt curreutly coven:d by an approved Lifeline or Link-up plan. Z26
nm plan should ameliorare any polential "rare sbock" for low-income customers.

8S. AT&T aIJo bas volulltUily COIIIJDiued 10 offer an optional plan that would be
lalgetCd 10 serve low-volume residentiaJ customers but that will be available 10 all.Z/'1 AT&T
will offer for tbn:e years an iotuswe dirIlct dial service for low-volume residential
consumers that allows tbem 10 purchase caJ1iog at guaranteed rares. For the first year,
caJJers will pay 53.00 per month for die ioitiaJ 20 minule$ at any time during the day, and
calIiog in excess of die first 20 IIIioutI:s will be priced 011 • posIaIizcd basis at die rue of
$O.2S per minute for peak (Day period) calIiD& IIld SO. IS per minute for off-peak (Evening
and NigbtlWeebod period) caIling.Z21 DuriDc die IIlCiODd year, die service will be priced at
S3.00 for die initial 20 miIIute period aad 00 biper dian SO.27 per minute for peak aad
SO.16 per minute for off-peak CMlttime CIDlac. Duriac die dWd year, die service will be
priced 00 biper dian $3.25 for die initial 20 IDiDute period IIld DO bieber than SO.27 per
minute for peat c:aIIiaa lOCI SO. 16 per miIIIIle for off-peak ovenime c:aJfiD&.m AT&T will
notify its QIItOmerI of die availability of tbeIe p\ans duou&h • bill messaae every thinf
month w'- their usap in dial JIIOlIlb is below $10.DO In adcIitioa. AT&T will develop •
consumer outreaclI proanm lbal will include. IIJIODI otbeT thinp, die following: (i) AT&T
will impJcmeal • UIiooaI aad Ioc:aI public iJlformaIioa progrun lIOCifying die pubUc of die
.VIilabilily of tbeIe offers; (u) AT&T will /aform die CIOIIIUIDef'~ putieipaIiD& 011

die AT&T Coasumer PuclIOCI other atioMlllld Iocaf coasumer poups of die availability
of these offen; (Iii) AT&T will tJIin ill custoaIeI' ICtYice rqJreIeDIItives OIl die provisions of
these offers and insure their undenranding of the IlJlPIication of tbeae offers to • CUSlOIIJer's
particular calling JMIlet'D. 211

DO AT&T September 21, 1m III fide Leaer al 2. Customers in those areas may
enroll in this offer by dc:nIoasIrating their puticipatioa in lbal swe aid prognm. The
Slate of Delaware cuRelldy does DOt pIlticipare in either Lifelioe or Link-up.
Tbcrd'ore, AT&T will qualify Ddawue customers for this offer based on their
participation in a public assistance program ideDtified ill consultation with die
Delaware Public Utility Commission. Id.

mid.

""Id.

%29ll1.

%30 Id. at 2.

211 Id., as clarified by AT&T October S, 1m III bQc Leaer al 1; MIt aim WaDman
October 4, 1m Letter at 1-2.

3316

86. AT&T further has commiucd 10 fIle changes to its average residential
interstate direct dial services on DOt less than five business days' notice, if lOOse changes:
(1) increase raJeS more than 20 percent in • single year for customers mUing greater than
52.S0 in calls per month; or (2) increase die average monthly charges more than 5.SO per
month in a single year for customers making less than 52.SO in calls per month.'" This
detennination will be made on the basis of average per minute charges sepaI1ltely for the
Day, Evening and NightIWeekend time periods and detennioiog the impact on customers of
the proposed change by comparing the existing and proposed price over all minutes of use
levels. 21' Such tariff transmittals will be clearly identified as affecting the provisions of this
commitment.2M While we believe die risk of losing significant market share to its
competilOrs will effectively deter AT&T from proposing such rate changes, we DOle that the
Commission bas authority to defer the effective date of sucb changes for the maximum
statutory period of 120 days and to suspeod the charges for the fuD five-month period in
order to conduct • full invcstiplioo if AT&T were to propose such increases. In addition,
AT&T has committed to offer for a period of tbn:e yean an iDterstllte optional calling plan
that will provide residenlial consumers a postalized rare of DO more than $O.3S per minule
for peak calIiog and SO. 21 per mioure for off-peak.ns

87. With respect to these plans, AT&T states that, in die event of significanl
change in die structure of the interexchange industry including a significant !qJrice or
restructure of access rates, AT&T may file tariff charJBe$ to these plans on nor less than five
business days' notice.... We I10te that. in ronsidering the effects of such changes on AT&T's

2J2 AT&T Sepcember 21, I99S III faIk Letter at 2-3, as clarified by AT&T October S,
1995 Ell bnc Letter at 1; Ja: JIm Wallman October 4, 1995 letter at 2-3. The 20
percent and SO.50 commitments will apply on a cumulative basis in a calendar year.
AT&T October 5, 1m III ram Lester at 1.

", AT&T September 21, 1995 Illllllc l.cUer at 3. AT&T will calculate. separate
weighted .venae of rates for all miJeage bands (weighted by the relative number of
mioule$ for each IIIileaF band) for the Day time period, die Evening time period, and
the NigbtIWeebod time period. AT&T will calculate the impact of a rue change on
a one-miDute-per-1IIOIItb Day caller, • two-minute-per-month Day eaDer, a tbn:e­
minute-per-1IIOIIdI Day caller, ell:., and will perform similar calculations for a
b)'lllltbecicaJ caller who cded ooIy cIurina the Eveniog boul1 and a h)'JlOlhetical ca1Jer
who called ooIy duJinc the N'!JbtIWeebod bours. AT&T October 5, 1m 2!~
Letter all; -= JJag Wallman October 4, 1995 l.cUer at 2-3.

2M AT&T September 21. 1m III fJlK Letter at 3.

"'1lL.

". ll1. at 3. Such tariff transmittals will be clearly identified as affecting the provisions
of this commitment. Id.
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commitment to the postalizcd rate, we will take into account the fact that SO.35 per minule
for peak calliJlg and $0.21 per minute for off-peak are greater thaD the current basic schedule
I'IICS. AT&T ful1ber states that this commitment does not apply to services provided via
access service obtained from a new entraDtto a local access marlcet, unless those access rates
are comparable to those cbargcd by the incumbent local excbange access provider. 237

(2) Business and 800 Services

<a) Discussion

88. AT&T incoJPOratcd its pleadiDgs from the Imem;chanre Competition
proceedill. iJIto its motioo requcstiDc RlCJassificaIio as a IIOIHIomiDant carrier.... As noted
above. the Commissioa ill the bfmvIM. aRt"om proceediac fouDd that business
servica (except auIoI private 1iDe) aDd 800 IeTVices (except for 800 directory assistaDce)
bid become •....nriaDy COIIIpditive. aDd. &lXXIJdiDaIy. SIR:aIIl6IIed its reculatioa of those
ATolT 1In'iceI.ZIt III JaDuary 1995, the CommiJsioa Wued &II order that stnlaDI1iDed the
reeulalion of AT&T's commercial IeTVices for IIII&Il business cusromen after findin& that
ATleT lacked martd power with respect to these services. 240

89. Akr reviewiDI the record eslabIisbed ill the JmemdJuJae Compccjtjop
ProceecliD& and our onfers wbere we found business services to be substaDtiaIIy competitive.
we find that the facts tbal supported our findiJII of substantial COIIIpetiIion also support •
fiDding that AT&T lacks awtr:t power with respect to these stJe:amIincd services.241 III

mIlL

... AT&T MotioD at 14 n.43.

DO F1l1l1l1lC1'W;baoae eompctjtiop Order. 6 FCC Red at 5881-82, 5887, 5911; Slll<QDII
Jmemcbanae eompetidoa Order, 8 FCC Red at 3669, 3671.

240 1925 AT&T Price cap Order, 10 FCC Red at 3014-20.

.., III coac1udiD& tbal business servica bid become substanlially competitive. the
Com"'iuion Ietied 011 itJ fiDdiDa that the business servic:eI martdplace is
cbaJacIerized by substurill demand and supply e1asticiries tballimit ATleT's ability
to COIIII'OI price of business 1eTVices. 011 AT&T's priciDc of busiDess services uDder
price C:Ip reculatioa. and on AT&T's marbC sbare ill business services. Eial
InImJclwPIC Cnrqprti'ion Order, 6 FCC Red at 5887-89. The Commission also
relied 01\ its fUJdin.s tbal AT&T does not enjoy overall cost advantages over its
compelitors. nor advama,es due to AT&T's size and resources that are so great as to
preclude the effective functioniDg of the business services owtet. IlL. at 5890-92.
The Commission found that 800 services bad become substantia1Jy competitive based

<continued. " )
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addition, we note that, in the 1995 AT&T Price cap Onler, we specific:a11y found that
AT&T lacks martel power with respect to CODlD1ercia1 services for small busiDe$ses.'"

(3) Operator Services and Calling Cards

<al Pleadings

90. AT&T asserts that effective competition exists for all services which compriJe
the interstate, domestic, illterexcbange awbl, aDd that tbe evidence ill the JeconI with
regard to operator services justifies classifyin. AT&T as a non-domiDUlt carrier.'" Cq
numerous technological, marla:qllace, Iepl aDd reculatory faeton, AT&T asserts that
•(e]very aspect of service in this seament is subject to vigorous competition.· aDd that
AT&T's market sbale of caIlins can! services feU from over 75 percent in 1986 to about 64
percent in 1994.... AT&T further asserts that with respect to operator-baDdIed calls.
competition reduced AT&T's sbaJe by nearly 10 percent from 1993 throop 1994.'"

91. Several commenters dispute AT&T's assertions aDd coatead tbat ATleT
remains dominant in the operator services awbl segment.)06 Tbese commearets arpe that
AT&T mains a significanl majority of the operator services nwbt segmeat,S41 tbal AT&T
has proprietary caIlins canis aDd bi11inl and coUectioo ananpments with LBCs tbal provide
it with an unfair competitive advamage,2CI and that any cban8e ill AT&T's domiDanr carrier

'41 <...continued)
on the introduction of 800 number portability. ScqgII"1G"'!thanae Conij)etitioo
QnXI:, 8 FCC Red at 3669.

,.., Il1. at 3027.

,.., AT&T Motion at 12. 13.

... AT&T April 24. 1995 Elllac FiliD. at 27.

""1lL
... CNS November 12, 1993 Comments at 9-10; PboneTel November 12. 1993

CommeIIfIat 2, 10; SpriIII JuDe 30. 1995 Reply CommeaU at 2,4; MCI June 9, 1995
CommeIIfIat 1·2, 11; CompTel June 9, 1995 Commeats at 14; Oooor June 9, 1995
Comments at 1; MCI November 12,1993 Comments at 8, D.17.

W CNS November 12, 1993 Comments at 9-10; PboneTel November 12, 1993
Comments at 9.

... CNS November 12, 1993 Comments at 10-15, 13 n.13; MCI June 9. 1995 Commcuts
(continued...)
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5ImJS sbould be defemd peodiDc msolutiOll of Olber n:levant n:guialory procccdin&s.'"
Man: specific:aIly, CNS cites its pn:vious aJIIIIIII:IIt from !be 1991 bMmrt;....... Cgmp«irign
procccdiDg tbaI AT&T retains 15 much 15 90 pen:eul of illterexchaDee operaror services.'"
Otbcr COQIJIIeIIf.elS sugesl Olber mukr:t sbare estinwcs of 64 percem2'1 aDd 65 perceul or
mon:.m PbODeTel also argues that 15 of November 1993. DO studies iodiC&le a significant
reduction of AT&T's nwtet dominance."')

92. These aDd other COOImeoten IIJUC that AT&T bas upIoitcd its marbt
dnmiDlIQ by iDlrocIuc:iDc propriecuy card iasuer ideutifier (CUD) c:a1IiDc cards aDd bas
persuaded mi1Iioos of AT&T aDd LBC cal1iDc card bolden to sbif\ to CUD cards.2S4 Oocor

)AI(..•CCIItiDued)
at II; CompTe1 June 9. 1995 Commeals at 2. 13-14; Oacor June 9, 1995 cOIIUIICiuts
at 3; MCI November 12, 1993 Comments at 8 n.17.

• PbooeTe1 November 12, 1993 Comments at 9-10; Sprint JUDe 30, 1995 Reply
Comments II 3; MCI J_ 9. 1995 Comments at 12; MCI November 12, 1993
COiIIIIJJeIIIS at \I.

:uo CNS November 12, 1993 Comments II 9-10 (ciIiDc Finl wmw-nF Cmnnc'i'im'
ODIa:, 6 FCC Red at S9(6). ~.. PbooeTe1 NOYeIIIb« 12. 1993 Comments at 9.

"" CompTe1 June 9. 1995 Comments at 13.

m Oacor June 9, 1995 Comments at 2.

ID PbooeTe1 November 12, 1993 Comments at 9.

2S4 Id. at 6; _ .. CNS November 12, 1993 Com_" at 12; Oacor JUDe 9, I99S
Com_" II 2·3; CompTe1 J_ 9, 1995 Comments II 2, 13-14. "Proprietary"
caIIinr cards are caIIinr cards !bat can be validated OIIIy by !be curler iuum,!be
card 01' by other curien !be card iasuer specifically IDows to ICCeIS vaIidatiOD aDd
biIIiDB illformatioa. Billed Puty PreffllfillCC for 0+ ImgLATA Calls. RqJon aDd
Order IIId Request for Supplemealal ComJIM!IIt, 7 FCC Ikd 7714, 77JS (1992) /I.PJ!
Pbye Ole OnIorl. The card issuer ideIItifieI format (COD format) is a format for the
IIUlIIbRt& of c:aIli.nc cards developed by Bell CommuIIicaIiODs Research IDe.
(BeIIcoIe). The COD format, which is available 0DIy 10 card-i.uuiDc~
curien, ud1Izea • six-dip card issuer ideaIificIlioa IIUIIIber usiped by Be1kore,
plus • four-diP .ccouJIl munber aDd • four-diP PIN IIUIIIber usiped by the card
issuer. The six-diP CIJD IIUIDber aJknvs other carrim to ideIIIify !be iDlerexchaDee
curler !bat iJsued the card. The CIJD format \lfI5 ckveIoped to enable all
iDremtchaDge CIJrlen to issue fOlll1eelHtilit c:alIinc cuds ill • format.wbich !be
BOCa oould n:cogn.ize IIId validaU: for iDtraLATA 0+ csIIs. Id.. at 77IS n.6.

(continued... )
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claims tbaI it aDd ocher DOII-domiDant competitorS must often teaCl to tbe market pressures
cn:ared by AT&T's CIID cuds ill wlyS, such 15 by increasing rates. that result in inctaaed
doll1illanCe by AT&T."" MCI claims !bat AT&T's CUD cuds have enabled it to coerce
premise owners iDto presubscribinI their paypb0De5 to AT&T becaUse AT&T can validate
both LEC and its own csIIing cuds wbile competitorS cannot vaIidIte tbe millions of AT&T
proprietary CUD cards."" Oacor IIOCeS tbaI AT&T curn:ntly is the presubscribed lon.­
distanee carrier for 65 percent or mon: of public phone Iocations.m CNS and others claim
that AT&T bas used atIticompe!itive csIIiDC card strategies to banD other QPerItOI' services
providers (OSPS) for which the ComJDisSiOD formallyadmooisbed AT&T.u. CNS further
argues !bat AT&T bas billiDc aDd coIlectioo agreements with iDlk:peDdent LECs that ­
often unavaiIable, or an: available at less favonble terms. to other iDterexcbange carriers.""

93. Sprint ugues that, befan: the eommission gtaIlts AT&T's motion, it must
remove the remaining barriers to entry to operator services.>00 Sprint suggests that Ibis

""'(...continued)

Tbc LECs issue DOlI-proprietary csIIinl cards. In 1991, 29 percent of the industry's
csIIing card minuteS of use WCJe billed to !be DOD-proprietarY LEC calling cards,
where all customerS _ pesubscribed to AT&T. AT&T's proprietary CUD cuds
repn:sented approximately 3S pen:eot of !be marbt ill 1991. AT&T September 8,
1995 llX ... 1dIet from CbatIeI L. Ward, Government Affairs Dim:tor, to William
F. Caton. AaiD& Secn:Wy, FedcIaI communications Commissioo, at Attachmenl2.
AT&T's advantIF ill securinc paypboDe subscribers arises from tbe fact that AT&T
can validate 0+ csIIs from all LBC cards aDd all AT&T COD cuds (over 60 percent
of all calling cards), w1Ji1e c:ompeUtors can only va1idate LEC cards aod their own
cards. AT&T can thus represent to paypboDe owners !bat it can complete. greater
percemage of 0+ csIIs. from which the paypbone owner receives a commission, !ban

can its competilon.

2JS Oncor June 9. 1995 comments at 3.

"" MCI J_ 9, 1m Comments at 11.

m Oocor JIIIIr: 9. 1995 Comments at 2.

:lSI CNS Novembar 12. 1993 Comments at 13-14 (citiD& Letter from DooIIa SearCy,
Secn:Wy, Jleden1~ CommissiOD, to RDbcIt B. AJIea, AT&T. 7 FCC
Red 7S29, 7S3O (1992) (Admonishment Letter»; PbooeTel November 12, 1993
Comments at 6,8; Oncor June 9. 1995 Comments at 3.

", CNS November 12. 1993 Comments at 16.

260 Sprint June 9, I99S Comments at I.
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objective can be~plisbcd by adopting a billed party preference sySICID."" CNS and
Oncor, however, assert that adoptioo of bilIcd party prefereoce would further streogthen
AT&T's a1Jeady domioant positioo.16' PbooeTel, Spriot, and MCI aJlUe that any chaoge in
AT&T's dominant carrier status in the operator services maJtet segment should await
resolution of the billed party ptefereoce proceeding.'"

94. AT&T disputes the assertioos that AT&T's propriewy calling cuds and
billio& and collectioD amuaemeots provide it wilb aD unfair competitive advuaee·"" It
arpes thai the CommissioG bas fouod proprieury cards ae:tua1Iy pRllllOCe cu5lOlller cboice.'"
AT&T further argues thai its competitors have IdmiUed that iDtaIse cocnpetitioo exists in
loog-distance today with IIUIDeIOUS c;ustomer choices for all services." AT&T maintains that
competitioo in operator services, just as in all adler lotcrexchaoge services, bas bec:a fosten:d
by teebDological advances, awtdp\aCe forces, and regulatory and legal actioDs.'" 10
particular, AT&T notes that the Commissioo bas adoptt:d measures 50 that ca1Ien may use

>61 ld. Sprint June 30, 1995 Rt:pIy CommeDU at 3; _Ilm Mel June 9, 1995
CllIIlIDeIItS at 1\-12 (arguing that a billed party prefercoce system will n:duce
AT&T's marlld power in the 0+ paypbooes).

.., CNS Novcmb« 12, 1993 CommeIIIS at 17-22; Oacor June 9, 1995 eommeats at 3.
CNS claims lbat billed party prefCJalCe likely would~ out « the OSP martet
those COIJJIlUiea thai focus primarily 00 opeDIOJ" services becauIe iMepeaclenl OSPS
often do not offer substaotiaI "I +" services or calling canis and tberefOte - UD1ike
AT&T, Mel and Sprint - would DOt be Ibae to rely 00 aD c:s1lmItIIcd~ of existing
presubscribcd "I +" customers to presubscribe to their "0+· services. CNS also
CODfeIIds lbat the COlI of pun:hasin& biJ1inc _ and Iddress ioformalioa from the
UlCs and the COlI « reoderiDJ its 0W1I bills, libIy would exceed revenues which
would be received by aD OSP for the services mIdet1ld an iodividual user. CNS
November 12, 1993 Comments at 17-22. Oocor claims lbat billed party preference
would be so prohibitively expensive for smaJ1er competitolS to implement that it
would destroy the "0+· markc:t. Oocor June 9, 1995 COIIIlDClItS at 3.

'" PhoneTel November 12, 1993 Commeots at 9-10; Sprint June 30, 1995 RqJIy
Commeats at 3; MCI June 9, 1995 Comments at 12; MCI November 12, 1993
COIIJD\eIItS at 9.

'" AT&T December 3. 1993 Rql1y commeors at 20.

,., ld. at 21 (citing BPP Pbw One 0nIer. 7 FCC Red at 7719).

166 AT&T June 30, 1995 Rql1y Comments at 10; AT&T April 24, 1995 Ia fin; Filing
at 19-20.

'67 AT&T April 24, 1995 Ia fin; Filing at 28.
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a= codes to~ the carrier of their choice for operator service callJ, reprtIIess of the
carrier to which the pboae is presubscribcd.- 10 addition, AT&T asserts lbat the
Commission DOW n:quires that all intetexcbange earrien be given the same a= to billing
and validation data for LEe calling cards as is provided to AT&T.'"

(b) Di5cussioo

95. Tberc is evidence in the record that AT&T's opeJator services face increasing
competitioo from olber OSPS and from providcn of pRlpaid calling cards, and lbat AT&T's
martet sbate of operator services bas declined sipificamly in receut yan. 1be reconI also
shows that AT&T's proprietary c:al1ioc card may bave given AT&T an advantage ill
obtainiog paypbooe preIUbscriptioa. but lbat AT&T's share of caUioc cud minutes bas DOt
differed sigDificantIy from its share of toeal inrerstate 1IIinules.%IV We coaclude. based 011 this
record, that AT&T's COIIJpetitive position in the provisioo of calling card and OIlIer operator
services docs DOt create market power in the overall iDtcnwe, domestic, iIllCtexcbaDJc
telccommUDicatioas market.

96. TIle 00IIUIIeIItetS argue at length lbat AT&T's use of the proprietary CUD cud
gives it unfair competitive advanta,es.m We previously have fouod, bowev~, that tbete arc
beocfits usociaIed with the use of propriIlWy cards, such as JlIOIIlOtiIIC the "important public
iDtcrest «. . .COlIllUDICI' cboic:e in the presubscriptioa enviroIIment.·m PunuaDt to
RlQUiraDeats adopted in PIwc I of the RUled PJdy Prefempl proceeding, AT&T today "110
longer nwt.et[s] its proprieury cards using a 0+ message. to pill a competitive advutaF

,.. ld. at 29 0.73.

,.. ld. at 28-29.

no AT&T Scpcember 6, 1995 ax IlI$ submission from CbarIes L. Ward, Government
AffaiJS Director.

tTl PbooeTel Novcmb« 12, 1993 Cl.'IIDIIlCUIS at 6; CNS November 12, 1993 Commeots
It 12; Oacor June 9, 1995 CommeIIIs at 2-3; CompTel JUDe 9, 1995 Commeots at 2,
13-14.

tTl BPP Phuc Ope On!cr, 7 FCC RaI at 7719. We fOUDd lbat "{c)oosumen woo waol
to use 0+ accea without _ baving to CODCCnI tbemsc1veI with 1c:uDiDg access
codes. . . may choose to carry a DOIIpIOprictary cud. . . . 10 COIIUUt, COIISUJJleI'S

woo have. scroog prdeeoce for an IXC may cunmdy choose to carry lbat IXC's
proprietary card.... Ymally, coasumen may choose to carry two or _ calling
canis. . . 50 as to maximize tbeir rauge of choice as to dialinJ sequence and IXC
carrier at allloc:atioas.· ld. at m3.
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wilb public pbooc prcsubscriptions.m We also DOlt: tbaI the record in a related proceeding
shows tbaI by 1992 MCI and Sprint, togclhcr, /wi issued over 32 million propriewy
cards.""

97. We disagnlc with the arguments of Sprint, MCI, and PhoocTcJ that the
Commission should defer coosidentiou of AT&T's Slatus as a domiDaDt carrier untillhc
Bjllr.d Party PrdeteI!CC proc:eeding is resolved. The COlIIlDission recently sought comment
in tbaI prooeediJIc 011 • IUgestioa by various putics that the Commission require OSPs to
provide rate braudiD& to caIJen from public pboocs, aDd that it should establish bcncIunarb
for OSP rates as an alremative to impIemeutinc billed party ptefeRlllCC. %U The
reclassification of ATleT as a non-dominant canier would not affect the Commission's
ability to consider aDd rcsoIve these aDd other fllItJI.andiDI issues in the Billed Paay
Pmfemace cIocket, oor would it limit the remedies available to the Commission in that
ProeecdiD&.

98. With RfUd to CNS's ugumeut lbal ATIeT bas IIllpJtiared advanfapJua
billiDc and collectioa qIllCIIIClIIS with UlCs lbal are ofteu unaVlilable at the same tt:nDs to
other OSPs, we lillie chal tbiJd-puty biDiDI and coUectioa aJ'IlIII&IlIIIC are no Ioapr
regu1aled UDder our ndes.m As the larp:st OSP, wbctbcr~ or DOl, ATIeT kJcically
must loot to lbalwbicb is IDOJt t:Ificicd:~ OUI its biDiDI and coDectioa fuactioaI,
or performiDa that wort iD-IIousc. Ravine thc Clptioa of doin& its OWII biUinc and coIIectioa
understandably Jives ATIeT some advanIa&e in~ favonble COIIblICtJ: with LBCs.
In additioa, IroupI of SIIIaIIcr 0SPs have the IUppIcmculal optiqa of poalinc tbcir rcsotIJ'CCI

and seaing up clcariJlcbouJcs to handle the billinr and coDection for tbcir combiDed opclllfDr
scrvic:cs opcra!ions.

99. Finally, we lillie that the Coauniasioa bas closely IIIOIIitored opcralor services
in rccaIt yean, and the primary problems that we have obacrved in Ibis IIIaJb( 5CpICDt have
not involved ATleT.m 1tathcr. it appean that, to the cxteul this awbt is DOl performing
efficiently, this is due to OSPS that charge cxtrtmely high rates to uDknowing paypbooc

m ATIeT JUIIC 30, 1995 RqJly at IS.

174 BPP Phw One OnIrI, 7 FCC Red at 7717.

%U Public Notice, 10 FCC Red 5022 (rcl. Marcb 13, 1995).

,.,. kill Draariffinr of JIUIiu IDI! CoIlectioA Smices. cc Doc:td No. 85-88, Report and
Order, 102 FCC 2d 1150 (1986).

m kill~ Rt:port, FiJJJl RCJlOIf Pw"'m to &be TcJmhnne 0Jwatnr Conauner
Seryices ImptO\lClll!l!Jt Act of 1990, Federal Commuuic:arioas Commission at 12-33
(rcl. November 13, 1992) (reporting results of thin! review of OSPS and aggrcptors).
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customers.m We note that the Commission is moving aggressively to address tbcse
problems. For example, the Commission recently issued an order to show cause apinsr an
asp tbaI was the subject of nulDCrOUS complaints, and we are cum:ody investipDDc odJer
carriers, DODC of which is ATIeT.m More generally, the CommissiOll, in the Billed Party
Prcfereoce proc:ecding, will be considering various ways to prevent payphone e:ustomcrs from
unknowingly being charged unanticipated rates. Moreover, to the eXlCDl that tbcrc are
problems in Ibis market segment, they do not appear attributable to AT&T.

(4) Analog Private Line and 800 DiJectory Assistance

(a) Pleadings

100. AT&T claims tbaI, upoa implemClllalioD of number portability, the
Commission found tbaI 800 services were subject to subslaDlial competitioo and ac:oordingly
streamlined the regulllion of Ihosc services.2IO 1D response, COlDIIICDten point out that
ATleT retains its monopoly position in the 800 dim:tory assistaDce nwbt, and they assert
that the Commission itself acknowledges as much.:l1I ATIeT bas DOt specifically addressed
the issue of 800 directory assistance in any of its pleadings.

101. With mpect to analog private line service, IRA lISSCItS tbaI within • twdve
moath period c:u1miDldnc a few IIJOIJfhs after the Commission adopted f'utt1a stJam1ined
regulation of ATIeT's business scrvic:cs, ATIeT proposed a series of dIamatic: inc:rases in its
rates for analog private line service, which inf1aJed some c:barps by as ml;lCh as SOD
pcrccat. :11:1 IRA further asserts tbaI despite opposition from a aiuDber of its 1uJest
customers, ATleT rcpeatcdly declined to moderate these rate inc:Jcases. W Finally, IRA
aotes tbaI AT&T recently imposed • variety of new rate increases 011 analog private line
service that bring the total nile increases to almost 1000 pcn:cut. IDCMA asserts that

m kill, ~, ilL. at 26 (·many of the asPs Ibal reponed the highest incidcDce of
complaints handled very small volumes of tnffic·).

,.,. 0perjJ0r Communications Inc. dlbIa Onazr Communjcations Inc , DA 95-982 (reI.
Apr. 27, 1995).

210 ATIeT MotiOD at 13 (citing Second JmeJUcbance CoQwdition Order, 8 FCC Red at
3671).

:III COIIIpId November 12, 1993 Comments at 6 (citiaC Second !nfm:zJdlanae
Cgmpr&jtjop Order, 8 FCC Red at 3669); _11m MCI November 12, 1993
Cnm...-t..at6.

:IC IRA November 12, 1993 Comments at 9-10.

wid..
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AT&T's share of privare line service R\alU.{ segmeat by !he end of 1994 was 72 percent,
dwarfing Ibe tell perceut share of AT&T's uearesI competitor.2M IDCMA further assens that
tbe HHl for this service is a high 5320 and thaI this demoostnltes that the segment is highly
COIICCIItIaIed. W

(b) Discussion

102. The CommWiou JeCCDtly declined to stmUDliue its J'elUIation of AT&T's
anaJoc privIJe line IIJd 800 dUecImy usiIWICC~." III Ibe Second IDtcrpcbaore
CnmDAi'iw Order, Ibe COIIlIIIissioa Idopted stJeamIined rquJatioas (or 800 services because
of Ibe imp1emePwioo of 800 DUmber ponability, but declined to streamline regulation of 800
diJecfory assistaoce bcQuse l/IIt service would not be alfOC«Jd by lIIIlDber ponability and
therefore ....ouId coadmae to be • 1DOIIllp01y service provided by AT&T.m We expressed
couc:em thai elirniDadoo of price cap resIIaiDts for Ibis service ....ouId lead 10 biJber prices.211

103. WItb mpect 10 800 diJecfory assisWM:e service. AT&T has preseoIed 110
evIdeace to cause UlIO cbaDF our view tbat AT&T JCUiDa tile ability 10~ prices for
this service otferiDc. IiDce it cumatIy is the 10k~ of this rervice. NevertheIess, ....e
do not flnsee • sipificut dIDpr" l/IIt AT&T ....ill raise SlIbsIutiaJIy tbe price of this service
to tbe deaiIIIeIIt of COIISUIIIen IbDuId the Commission dec:Jare AT&T noa-domiDaDt in tbe
ovenlJ klIlI-diJIaDI:e awbI. 0Iba' eatities have iDdicated • desiJe 10 offer alIIIpeIitive
dirccIOry usiswICC services, IIJd sucII _ entry would act 10 restrain uy exercise of market
power by AT&T.- III addition, we note tbat, in 1994, AT&T. m'enutS from 800
dirccIOry assiJlaace service~ a men:.07 perceat (0.0007) of AT&T's ror.aJ

. 2M IDCMA JUDe 9, 1995 COJDJJ\CIItS at 6.

wIlL.

- 1m ATAT Price Order, 10 FCC Red at 3023.

m Second Intmllchann Competiljop Order, 8 FCC Red at 3671.

-ld.

,.. ~, u., Petition of tbe Soutbern New EIlJland Te1epbooe CompaJly for Declaratory
RulinJ, DA No. 9S-1062 (filed May 8, 1995).
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revenues for that year. no This amounl is so smaIl and insignificant, compared with AT&T's
lotal revenue, as 10 be lie millimi.i.

104. With respect to analog private line service, the CollUllission in its 1m AT&T
Price Cap Order declined to remove aDaIog priVate line services from price caps baaed OR

our findiDg four years earlier that eliminating price cap restraiDts cauld lead 10 bieber prices
for tbese services, while adequate substibltes were not available 10 all usen o( analoJ priVate
line services.''' Tbe Commissioa, however, noted that anaJoc private line services~ beinB
used less frequently as anaJog private line custollJen are migrating 10 diciW and vinual
private line services.m

lOS. While we rccopize that AT&T may bave the ability 10 raise the price of
analo, priVate line service above competitive levels, the use of Ibis autoc service is
declining ....ith tbe advent of DeW digital tecbJloJocy and, bence, AT&T's positioo is lIJI1ikdy
to COlltinue for • sustained period of time. We believe that the analog private line service
segment, like 800 directory assistInce service, is 10 small and insipiflQllt rebJjve to tbe
overall intersIatc, domestic, inrerexcbanJe DWtet (aceountiDg for DD1y .02 pen:eat (0.0002)
of AT&T's tDtaI intcnlalc nwenues) as 10 be * 1IIiDimil."" More specifica.l.ly, we coaclude
thaI the record will DOl support a tindine that the abseoce of close substitutes (or tbcse two
discrete services demoOstnltes that AT&T possesses IIIllIUt power in the interstate, doaIesck,
inle~xcbanJe martel.

106. Finally, we note that, for a period cf three years, AT&T I'aas voluntarily
committed, with respect to 800 directory assistance service and its intcrscatc anaJoc private
line service, 10 limit any price increases for these services to a maximum increase in any

no III a letter, dated June 22, 1995, from M.F. Del Casino, AdmiJIisIntor, Rates and
Tariff, 10 Willilm F. Catoa, ActirIg Secrewy, Federal Commllllicaliona Commissioo,
AT&T reported its revenues for 800~ assistance services as $24 mlBiOlI for

1994. AT&T JUDe 22, 1995 Letter (AT&T price cap filing adiustiDc price cap
indices 10 reflect~ in aceesa costs). This is approximatdy .07 percell( of the
537 billioa reported as AT&T's IOU revtllUCl for 1994. lAD 1995 Loal DistaJlce
Market Share Report.

19, 1995 AT&T Price e., 0rcI;[, 10 FCC Red at 3023 (citinc FiulllIClpdllna
Coq"''''' Order, 6 FCC Red at 589S).

m 1995 ATA;T Price e., Onkl, 10 FCC Red at 3024; FIIIt Iprmm;bena COPIIIC'hiII
Qatr, 6 PeC Red at SB93; Price CUI ft!;rfonnang; Review for AT&T, CC Docket
No. 92·134, Report, 8 FCC Red 5165, SI70 (1993).

'" In AT&T's JUDe 22, 1995 Leaer, AT&T reported its revenues for anaJor privare line
services as SI.2 million for 1994.
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year of DO more than the increase in the consumer price index.... AT&T also bas vo1unllrily
commiUed, for a period of tbn:e years, to file such tariff changes increasinC the prices for
these services OD not less than five business days' notice, and to identify clearly such tariIf
uaosmiUals as affecting the provisions of this commitment.29S We believe that these
comrnitmenU effectively address any concems raised with respect to AT&T's provision of
800 directory assistance and analog private line services.

(5) Service to AJaska and Hawaii

(a) P\eadinp

107. The Slate of Alub (Alub) coataIds that AT&T should n:main classified as
domiDaal iD die provisioa at iDfenrate. dDaJesbc, iDten:xcJJIaIe service to and from Alasb.
Alasb notes tbat die Commissioa bas IUeD die position tbat tbere is ODe poppbic marbt
for iIIrenIate. domeaIic. iDIeracbaDJe IelecomlDl'aimioas servk:es.- Alub UJUeS that, if
AT&T b recIaIsificd as a~ carrier baed OD die II&IUIe of the marbt in the
Lowa" 48 ..... die Commiuinol wiD bave to revene its policy OD the siDc1e pograpbic
marbt for~ -w:e.. because AT&T retains marbt power and sbould
remaiD domiDaal iD Alasb." Alaska expresses COIICe:rII tbat. pven the UJIique mpIiremen1s
of die Alub awbt, any reduclioa in AT&T's obliption 10 serve could leave A1asb
witbout service or the beadits of rate iJItecntioo.'" The A1asb PUC similarly ulJeS tbe
Commiuinollo IlIIiJaia AT&T's obliptioallo provide service 10 Alub OD the same terms
and conditioN as IIuouabout die rea of die JIIIioa.m The~ at Hawaii (Hawaii)
maiJDins tbat die effecta of pantiDa AT&T's moUoa OD rlIIe iJItecntioo. geopapbic
averaaiDl. aDd lIIIivenal service bave not been Idequately .sdraIed iD the record.- Hawaii
expresses COIICe:rIIIbout the effecta OD rate iDtep'aIioa. becaJe. according to Hawaii. AT&T

:1M AT&T 5epember 21. 1995 E&~ Letter al 2, as clarified by AT&T October 5,
J99S E&~ Letter al 3.

,.. AT&T September 211a~ Letter al 2.

200 Alub November 12. 1993 Comments al I n.2.

m Id.. (cidD& fo!UdI Bmmt aod Older, 94 FCC 2d al 573-76).

JII Id.. al 2. LSC JoiDt CommenIen also ask die ClIIDmissioa to eDSURl that. even if
AT&T b ftlC1assIfied as -~iDant, it not be allowed to diJCODlinue seMce to
run) areas widJout another facilities-bued carrier available. LSC JoiDl Commenten
1UDe 9. J99S Comments al J....

m Alub PUC October 4, J99S Bl~ Letter all-2.

JGO Hawaii December 3, 1993 Reply Comments al 5-18.
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previously bas asserted that it is not requiRd 10 offer certain services 10 Hawaii at integrated
mes.)(I1 Hawaii claims that AT&T bas also raised questions about the feasibility of
continuinc to offer MTS and WATS algeognpllicaUy avenpd meso JO'J FiDally, Hawaii and
Alaska urp die Commission to ensure that the CIIITeIII tariff review procedures recardiul
geographic deavenging of mes are not altered if AT&T is classified as DOO-oominaDt....

108. ATA. the City of Anchorage (Anchorage), and GC1 raise issues related to the
merger of AT&T and Alascom. ATA and GC1 CODfeDd that any dec1aJatioD of ooo-ilominaot
stalUS for AT&T should DOl be applied to AT&T/AJascom.... ATA UJUeS that, without die
designatioo of a dominant carrier lIIId its obliption to serve, many communities iD AJasb
would be 1efI wilhoul access to intnlSllde or intentate service.... GCI also claims that, upon
AT&T's purchase of AJascom. AT&T/Alascom will have coatrol over mooopoiy boUleneck
facilities iD Bush, A1asb.... AJJchoD&e COIIIeDds that the Alaska marbt is a duopoly. with
AJascom and GCI moving their mes in uoisoo with little benefit to the CODSUmer. JlI7

109. In response to the AT&T September 21, 1995 E& fIIK Letter and the AT&T
October 5. 1995 E& fIIK Letter, A1asb, Hawaii lIIId LBC Joint Commeaters expras
coocems that AT&T's voluDWy commitments do not ensure eeocrapbicIlly averaged
rates.... GCI asks the Commission to confirm tbat AT&T must comply with all mpIirements

JOI .Id. al 9-10.

JO'J .ld.alI2-13 .

... Hawaii Sepcember 25, 1995 Bl~ Letter at 2-3; A1aska October 4, 1995 E&~
Letter al 1-2.

)00 ATA November 12. 1993 ClIIDments at 1-2; GC1 JUDe 30, 1995 Reply Comments al
3.

"'Id.. al2.

... GCI 1UDe 30. J99S Reply Comments al 3.

JlI7 ADcboraae November 12. 1993 CoaJmeatI al2. Allcborqe claima that AIucom and
GCI benefited frIIID about $20 millioII doDan in -=cess cost reductiooa for die J993­
94 access tariff period. but passed on DODe of the saviDgs to customers. Id.

JIll Hawaii September 25. 1995 Bl~ Letter al 2-4; LBC Joint Commearers October
3. 1995 E&~ Letter al 2; A1aska October 4, 1995 Bl fIIK Letter al 2; Hawaii
October 5, 1m E& fIIK Letter at 1-2.
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imposed on AWcom and AT&T by the MaTket Sl1l!CtUre Order and the~
NJtbotilJljog 0Jdcr. JOt

(b) Discussion

110. The Commission bas long supponcd the policies of geographic rate averaging

for iDl.eJ'SUIe, domestic, iDterexchange services,'·o and of rate integration between the
contipous forty-ei&bt stIleS and various IIOIICODliguous U.S. rqioDs. including Alaska.
Hawaii. PuenD Rico and the U.S. Virlin Isluds.JI\ We remain COIJIIIIitted to these policies.

111. We do not believe thai our m:lassifiaIion of AT&T tbR:ateOS our policies of
geopapbic .verqing and rate iJIteIration. Our rate integration policy was estab1isbed with
the IDttoductioo of saW1ite IeCbDOloIY in tbe domesIic teIecommwaicalioos market in 1972.

MIl OCI Qctobec 4, 1995 til 11III' letter from KaIlly L. Sbobert, to Kathleen M.H.
WaDmm. Cbief. CoIIuDOD Carriez" BurelU, Fedcnl eommllllil:alioDs Comm1sIioo
(~e-::::=:fpr the pmyjsjqg s( C!mJmunirJtinm In'
~ . the CsmriI"O'" &- yd AIe'D Hawaii·
;;;;; ajeD gd the yirJin Isle", CC Docbt No. 83-1376, Memorandum Opinioa

and Order, 9 PCC Reel 3023 (1994) Q6ubll!!mdnre OnIr:r>,IdlIIlIiD&
Fmal Recommended DecisioD. 9 FCC Reel 2197 (1993) (fiMI !'CO"U'IC""n'
~;~~ AT&T Cgm gel Pacific TrkrmD IIIC for
TlJIIsfer of ... fmm Pacific TckrmD Ipc, to AnT Cmp"
File Nos. W-P-C-7037. 6520. Order UId AuthorizaIion. FCC No. 9S-334 (reI. Aug.

2. 1995) (AIa!OOlll htbmjptjnn Order»·

JlO~ AT&T Price Cap Order. 4 FCC Reel at 3132-34; l'lM'm"&'P"re CngJpe!ition
tIEBM. S PCC Reel at 2646, 2649; AnT Price Cap p,..,.sidAtjoo Order, 6 FCC

Reel at 679.

III SIS 5mb'ish_ of Drzmmric; CcnuD"niRtk"'l-S"G"bc F5Uitir;& by Noq­
frMMPC"'" 1iptjJies. Docbt No. 1649S. 3S FCC 2d 844 (1972) momHl m. IfDI
lID .... 38 FCC 2d 66S (1972) mom- n pcmgsjdsprigp),1fDI1JIIl1IIIIIL.
Nmrmk=~ Sl1 F.2d 786 (D.C. Clr. 1975); !mmJIjgp« Petm and=;Y;:;;;;;t C!mJmllnkalinN In' A,dbgrjml C!mJPK!II CIrrim. ';011" ... the ClffIhgJe PpjJQ gf Hawaii Ala" and
J'WI!D 'irpOCqjp I"'•. 61 FCC 2d 380 (1976) (1976 !mmJIjgp of Betm and
sayiqI~. BlIlllL. dmliaI. 65 FCC 2d 324 (1977); IJI'cIAIipp of Petm and=: Pmvidon of Cnmmunicaliaal by A1dhgrip;d C!mJmm CIrrim
~~0IJab0m PpjJQ «Hawaii AlUD and

pygtp pjroIYiujD !slIM" File No. W-P-e~9 et aI., MaDoIUdum Opinion and
Order, 72 FCC 2d 71S (1979); final Pcmm""'11'k'4 PrQsjop, 9 FCC Reel 2196;
MNUt StrvcIure Order, 9 FCC Reel 3023; AIa!OOll! Avl'MHiDrion Order, FCC No.

9S-334 (reI. Aug. 2. 1m).
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In the Domsal D order, the Commission coocludcd tbar the diswJce-inseDsitive nature of the
cost of those facilities provided a sound ecooomic basis to suppon the intqratioa into the
domestic rate patlem of commuaicatioos services between IIOI!COIItiguou points'I2 UId the
fony-eigbt contiguous states.m The Domsal P order required uy carrier thai provided
domestic satellite service between the contiguous fony-eigbt states and various DODCODtiguous
U. S. states and telTitories to do so pursuant to a plan to integrate its rates aDd services. Ja'

The Commission also specifically n::quired AT&T to offer sucb services.'u

112. In tbe early 19805. tbe Commission exteDded various competilioa-p1'OlllOting
policies to 1lOIICODtiguouS points. For instUJce, the Commissioo exteodcd its CompctjJjve
~ policies to those points.'.' Sbortly tbereafter. the Commission commeoced an inquiJy
to evaluate its rate integratioa policy for IIOIICOIIIiguou points in light of its DeW competitive
policies.m In 1985. tbe Commission tenniDaIcd this inquiJy widl respect to Hawaii, Pueno
Rico. and the Virlin 1sIands.311 The Commission coocluded. bued on the COIIIIIIeIIU

received 00 tbar notice of inquiry. "thai existing rate integIatioo policies UId competition in

'" The DomSll U order Ipplied our rate integration policy to Alaska. Hawaii, UId
Puena Rico. The policy was later exteDded to cover tbe U.S. VirPD Islands.
InteJRlioo of Jaw and Serykies , 72 FCC 2d llS (1979).

m Dorow D. 3S FCC 2d 81 8S6-S7.

". Ill.. at 857; _Ilm Dom. P bconsjderatjon, 38 FCC 2d at 692-697; l216
Intemtjon of Jaw and Sqyiccs Order. 61 FCC 2d at 385-390; Amljgtjng of GTH
Corp and Southern PJcifjc Co for OVId to Tgpsfc:r Cgntm! of S9'dhGD' PJcifjc
Comm"pntjons Cogppy yd Soytbc;m PJcifjc $mI'jtc Cgguuy, Memorandum
Opinion IIId Order, 94 FCC 2d 235, 259-260 (1983) (oblipIiDa "GTE Sprint" to
integrate its MaiDJaod-to-Hawaii rates).

m Dom. p, 3S FCC 2d at 858.

'.6~ Four!h Bcmrt and Order, 9S FCC 2d at S7S-76.

m INmIIjpp q( Betm yd Seryices for the Proyjsjog of Cnmmypjqtjnm b.,v Autborizcd
Commgg Carrim Bctwoea the Conlipous StIles and "law Hpaji Pymtp Rial
aDd the Vjnrja I ...... CC Docket No. 83-1376. Notice oflDquiJy, 96 FCC 2d S67
(1983).

'II JptmJtjon of Rates awl Seryiccs for the Pmybjop of Cmpm"pjgtjng. by Allthorimd

CnmPK!ll Carrim Bctwoea the Copcjpous StIles and "h'D Hpaji Pymtp Jipo
and the Vjnrja Islands, cc Docket No. 83-1376. Notice of Proposed RulemakiDc. SO
FR 41714 (Oct. IS. 1985).
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the provisioo of service to these thRe points arc compatible.·m The Commission DOled,
boweYez-, tbat the comments 00 the notice of iDquiry •offered 110 conseosus cooceming the
compatibility of Bte integration and competitive policies in the Alaska interstate
tclecommuaicalions martel.·D) The Commissioo, tberefoe, establisbed a Joint Board for a
retlOIIIIIJeIId 00 any changes necessary to barmooizc rate integraJion and competitioo in
the AIasb interstate marlcet.>2'

113. Between 1986 to 1992, the Joint Board on numerous occasions solicited
comments. data. and proposals reprdiD& die Alaska interstate market structure.J22 In tbese
orden iDvitiDg COIIlJDCIIlS, die ('ommiuioa n:affirmed die cootinuiDa obligation of AT&T to
maintain iDtqJated nrcs for Alub.J2I In 1993, die Joint Board m:ommeoded tbat the
Commissioo adopt a DeW mubt stJ1Ic:IUJe.'" M put of its recoauneodaIion. the Joint
Board ·recommeodcd tbat AT&T be respoosibIe for providiDI A.IasbiI-CUSIOIDen with
interstate MTS al die same inrqrated rate leveJs and UIIda' die _ terms and conditions
available to 0Iber AT&T CUSlIlIIIetI in tbe !at of the 1IIIion.·.., The Joint Board', rate
inteJnlion ftCOIIIIIIeIIda for iJItenIafe services to IIId from AIub was not based 00

AT&T's dominaDt cIassificatioo, but ntber 00 AT&T's existing rate integraJion

'" 1Il. al para. 10.

D) 1Il. al para. 13.

>21 1Il. al para. 14.

m ~ IprccRtjpp of Rates IIII! SeryicllI fpr the Pmyjljgn gf Cgpmuniqtjgp, bv

""'hodmf CnmPK!! Caajm Bc:nrrJgr tic Ugitol SlIrcs Mainland and the OIfsbore
fpjDta of Bawaji. AlesP IIII! Pyadp RicolViDiD ....""'. CC Docket No. 83-176,
Older Req!,","" DaIa IIId lnvitiD& Commeats. 1M 4436, FCC 861-2 (rei. May 9,
1986); II!tmIIj!m gf Blta I!III Sc:ryices fpr the Pmvisjoo of Cgmmupjqtjnps by
A'1!hnrimd 0!n'D'M' CItrim Bcrwecp the UpjrgI """ MtjpJpJM! IIII! tbe Offshore
fpjDta ofRanii AIIsP IIII! Pyadp RjaJlY'UJin IsImh CC Docket No. 83-176,
SuppJemeatal Older Invitiq Comments, 4 FCC Red 395 (1989) (SyppIemen!aI
0IJIIa:).

m S. SV'm'm'" Ordel:, 4 FCC Red al 397; alllll IntmJtjoo of Bew aDd
Scryicjra fpr the Pmyjsiop of Cnmmggjptjops b,y Apthorizr;d Commop Claim
Bc!Utw the UpjIcd SJaIcs Main,,"" I!III die Offshore Nn«s gf 11Im A!asP aDd
Pl!CItp Blm'Yhrjp Is!apds, CC Docket No. 83-176, Tentative RecommeocIIdoo and
Older InvitlDc Comments, 8 FCC Red 3684, 3687-88 (1993); Markel StmduR
Ordel:, 9 FCC Red al3023-24'-

.,. FmaJ BIlC9!l!mepdr4 Deciajqp, 9 FCC Red 2197.

J2S 1Il. at 2204.
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obligations.... In its Markel SbUC!UR Qnk;r, die Commission adopted the Joint Board's
recommeudalions, inc1udin& the recolllllleDdatioo to require AT&T to provide inIqrated nrcs
for interstate services to and from Alasb.m Because AT&T's rate inte&ratioo obligations
were not premised 00 its dominant curler classification, we conclude lIJat AT&T's
reclassificatioo does DOt affect the continuing effectiveness and validity of those orders.

114. In addition, even if those orders would DOt continue to remain in effect, AT&T
has voluntarily COIDIIIitted to CDIIIiDue to comply with the Commissioo's orders regaJdinJ I1lte
integnt.ion.... and bas committed to comply with all the obliplions and cooditions set forth
in the A!asmm Authorizaljon On:Ier, the Market SbUC!UR Order. and the EiDIl

"'1Il.

m MarkC!! StD!CIIIR OnIot, 9 FCC Red al 3024-25 .

"" AT&T September 21, 1995 til line Letter at 1; Wallman October 4, 1995 lAter at
I, Appendix A; AT&T October S, 1995 illIne Letter at 1.
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BClOOI!l!l!t!lK!pd Perisjoo.'" FmalJy, AT&T bas committed to file any tariff containing a
geoenpbically deaveraged rate on five business days' notice. JJO

no AT&T September 21, Ia f.uK Leaer II I, as clarified by AT&T October 5, 1995 Ia
fIIK Letter II 1; _ aim WaIlmaD October 4, 1995 Letter Ill. These CODditions
iDc1ude the followiDa: (1) AT&T IIIIIIl provide MTS service between A1asb IIId the
Lower 48 (1lOIthbouDd IIId soutbbouDd), aDd between A1asb IIId Hawaii, II
iDtqraled rates under the tennI aDd coaditioos lIppticabIe to AT&T's provision of
services to the Lower 48. "mal Btmm"""""'" Decision, 9 FCC Ralil 2204. (2)
AJascom must provide iDlen:xclIaDge COIDIDOII curiel" services UDder tariff offeml on
a~ basil II rates tbal n:f1ecl the cost of service. Id. II 2204-06.
AJascom'I tariff would have sepuIle rare scbedu1ea for locatinaa subject to facilities
CllIIIplUtion (_-8uJh) aDd for locatioDs where Alucom baa a facilities IIIOIIOpOly
(Bulb). Id. (3) AJucom must~ to provide iDtersrare priVlle liDe service upon
reuoaable nqueat under its existiD& federal lUiftin& aDd SectioIl 214 obliptioos. Id.
II 21J11. If AT&T provides 1IItenIate priVIle liDe services to or from A1asb, it must
do 10 under the same rare atruames, terml, IIId coaditioos dill apply to its provisioD
of priVIle liDe services betweeu otbeI' awa. Id. (4) The JoiDl Service arranaemeot
between AT&T IIId Alucom~ UDtiI JaDUUY 1•.1996, wbeo it tenniDateI.
MukcC StrycIum 0nIcr. 9 FCC Red II 3032. (5) A four year ttansitioD period bepD
on July I. 1994 aDd will termiDate 011 J_ 30. 1998. 11Iere am two pbues ill tbiI
traIISitioo period. the first pbue bepD July I. 1994 IIId the second wiD begiD JlIDuary
I, 1996. Id., 9 FCC Red II 3025 D.IS. (6) Duriac the first pbase of the IIIIJbt
Sb1ICtUI'e traIISitioo. AT&T paid AJucom S75 million 011 July I, 1994 aDd must pay
lIDlIdditional S7S million by JaDUUY I, 1996 ill onIeF to mduce Alucom's IClXIUIIl
ba1lIIIces, Id.; F"ma1 'cmg!l!'!'!!!!!l Perin, 9 FCC Red It 2214-16. (7) During the
second pbue, 1astiD& tw~lIId-ba1f years, AT&T is required to purcbase a filled
lIIIIOUDl of COIDIDOII curiel" service from Alucom. dcfiDlld as a pcrceaIa&C of a
bueIiDe revenue level. This obIiplion will cIecliDe to zero II the eod of the second
pIwe. MukcC StruI;Qu; OJdcr, 9 FCC Red It 3025-26; Final Jtcoommeded
DcriIillD. 9 FCC Red II 2216. (8) AT&T must file wilb the IDremal Reveaue Service
aDd the S1Ile of A1asb for ru1iJl&a 011 wbedler the SISO m1llioo payment to A1asb is
WlaIiIe iDcome to AT&T/Aiascom. Mubt SVUCJuR 0nIcr. 9 FCC Red II 3032.
(9) AT&T is me to build or lease faciIitIeI subject to domiaIIIt curiel" autborizatioo
rules. F"ma1 Btmmrnpy;lpl Dccjsjoo, 9 FCC Ralil 2203. If AT&T chooses to build
fIIciIitiea, tbaI it must make its faciIitIeI avU1lble to otbeI' curien UDder tariff. Ill..
Alucom is pemed by domiDaDt carrier rules wbem it bas a facilities IDOIIOpOly,
lIlIIIIely. the Bush amas. Id. AIascom must build faciJilies ill Bush amas to allow
provision of service to COIIIIDunities of 2S or mom. Ill..

DO AT&T September 21, 1995 EllJIK Leuer II 2.
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liS. We believe thai our outstanding orders, together with AT&T's explicit
commitmenu, adequately address coocems thai gramiag AT&T's motion will1ead to the loss
of both late iategratioo for residents of Alaska, Hawaii and other locations IIId
geographicallyaverapd rates. We mmaiD committed to the policies of late illtegration and
geographic averagiq. At the same time, we mcoguize thai these policies oriJioally wem
developed for lID ioterswe, domestic, illtemxcbaDJe IIIIJbt that bears litt1e msemblauce to
the current 1IIIJbt. Accordingly, we intend to examine ill our upcoming mview of this
market the implication of the cbaoges in the illterexchange nwket for our late illtegration
and geographic averaging policies.

(6) Other Services

(a) Pleadings

116. A number of parties woo resel1 AT&T services take issue with AT&T's
characterization of the loog distaDce industry as compcUtive and with AT&T's claim that it
lacks nwket power. JJI Tbey claim that AT&T is Ulliquely positioned to eopge ill
anticompetitive behavior that iIIbibits resale, and they allege a pattern of behavior by AT&T
that is coottary to our policies promotiD. resale.m They suggest tbIl the Commission adopt
a set of safquanls desiped to emure tbal, wbeD AT&T implemeDts tariff cbao&es tbIl may
adversely impact resellers, rese1IelS have adequate opportunity to mview and chal1eoee the
chances before the tariff coes iDto effect.m

117. Several commeoten argue tbIl AT&T bas engaged in a pattern of
anticompetitive conduct spccificaUy focused on the resale industry, and tbIl sueb conduct
precludes a public iolerest fiDding supporting the deregu1llory measure requested by

D' ~ c.&., TRA JUDe 9, 1995 Comments II 8; AffiDity November 12 1993 Comments
II 39-42; Ad Hoc IXCs November 12, 1993 Comments II 2.

m ~,c.&.. Ad Hoc IXCs November 12, 1993 Commeuts II 2; EI'S November 12,
1993 Comments at 9-10; Affinity November 12, 1993 Comments II 7-23.

'" ~, c.&., PSEINEWS J_ 9, 1995 Commenu at 1-2; TRA JUDe 9. 1995 Commenu
at 72-73; CNSUG November 12, 1993 Commenu II 1-2, 4-5; GE BxcbaDge
November 12, 1993 Comments at 3-4; IBM December 3, 1993 Reply Comments at
13-15.

3335



AT&T.- For example, some commenten state thai AT&T bas refused or attempted to
refuse to permit the resale of certain Tariff 12 Options in violation of our resale policies. m

118. A number of parties dispute whelber AT&T truly lacks market power when
dealing with reseDen. TRA contends thai AT&T, with iU sixty percent market share and
I\On-domiDant stIlUs, could engage in predaIm'Y pricing sttategies, as weD as other strategies,
such as making desip changes thai reader compecitorl' products incompatible with the
customer's product system, thereby nisiDI the costs of competitors and driving them out of
the markl:t."' TRA also expresses coacem about the risk of taeit collusion among AT&T,
MCI, and SpriDt. TRA cbarac:terizes these curiers as "oliaopolisU" cootroUing 88 percent
of the illlerexcbaJl&e mubt.m TFG aDeps that, because reseUcn need AT&T more than
AT&T .-Is the reseUen, and because of AT&T's Juae resoun:es, AT&T c:aJI ewde
Commission policies, knowing that reseUen have little choice but to accede to AT&T's
demands.m Alfmity disputes AT&T's clwaderizatioo of easy eotry in the long distance
markee throup resale." EI'S coateods that the fact that the Commission bas bad to
suspend, invesUpIe and sometimes rejecl AT&T's wiff filiDgs is evidence of AT&T's
alIticompetitive behavior and martr:t power.NO

119. Several reseUen expR:II coacem that allowing AT&T to file tariff revisioos on
one day's DOIice may duatea the COIIIinued viIbility of the resale martr:t. PSE and NEWS
conteDd that becauIe the "filed rate tIoctriDe" dicIIres that wiff tenDS and COIIditioas prevail
over any inconsistellllan~ in I contnel, AT&T c:aJI tmilaleraIly modify or abrogate I

DO Ad Hoc IXCs November 12, 1993 CommeDII at 6-21; __ Compte1 November
12, 1993 CommenIII1 15; IDCMA JUlIe 9, 1995 CommelIU 116; TFG JUlIe 9, 1995
CllIIUIIClItS at 23-28; Affinity June 9, 1995 eommeau 11 7-23.

mE.&.., Ad Hoc IXCs November 12, 1993 Commeots at 10-11, 15; Affmity November
12, 1993 Comments 11 16-22.

,.. TRA June 9, 1995 Comments II 37. TRA adds that most of the "hundreds of
compecitorl" alluded to by AT&T IJ'e lWitcb1ess reseUen tbat constitute a two percent
sbue of the iDIenlate interexchange markee. TRA November 12, 1993 Comments 11
7; __ EI'S November 12, 1993 eommeau II 7 n.19.

m TRA JUlIe 9, 1995 Comments at 35.

m TFG JUlIe 9, 1995 Commalts at 28.

m AffiDity November 12, 1993 Comments 1130.

.... EI'S November 12, 1993 Comments II 9; _11m TFG June 9, 1995 Comments at

17-18.
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rescUer's service arranJeBlem It any time by ftling all adverse wiff.'" PSS and NEWS
argue tbat, abient a l4-day notice period, such I R:Visioa would lake effoc:t with DO

opportunity for affected customers, reseJlers, or Commission staff to block it. JC PSB and
NEWS further conteDd tbat despite resale mandates, and the iDcn:asing level of compedtioa
in the interstate nwtetplace, AT&T bas repeatedly used the power of preemptive wiff fiIiDg
to revise unilaterally or abrogate long-term deals to the disadvaDtage of reseUen and eveo
AT&T's commercial cuSlOmen.'"

120. CNSUG and GS Capital Exchange contend that we IbouId pant AT&T's
motion only if we adopt safeguards desiped to protect reseJlen from tenDinatioa of aervice
offerings oa short notice.'" They coatend tbat we IbouId require AT&T to: give adYIDce
notice to customers of ally wiff filiDg that materially aJten aqociIIed 1pllIIIeDtS; pin the
consent of all sucb affected customers before maJdDg such I fiIiDg, willi such fiIiDg being
effective on 11 least 14 days' notice; IJeat any /act of such coaseat to I propoaed tariff
change as IIJiIIII U evideDce of its uniawfuJDess; allow ally Iffected CUSfOIDCr that bas DOl
conseDted, either 10 terminate its aervice arranp:meut without liability or 10 eofon:e the
unchanged term; and provide I reasoaable period of rate Slability 10 permit aervice miJl3lioa
if the customer chooses 10 terminate its service agreemeot. '"'

121. The Ad Hoc TeIecoInmuDications Users Committee (Ad Hoc Committee)
contends tbat allowing AT&T 10 file wiff revisioDs reprding Ioa,-tetnI aervice
arraneemeats oa less thaD 14 days' public notice would violate the AQ', provisioD for pi&­
effectiveness review of tariff revisioas.... Ad Hoc Committee upes tbat, wbile the mubt
would eventually punish I compuy that makes I pnctice of bniacbiDa hi COIIIDCtS, such
corrections provide DO timely relief for wmaged parties, who require more thaD ODe day 10

assure themselves that any tariff revisioas lCCUJ'IIdy reflect the bupins struck with the

.., PSEINEWS June 9, 1995 Commeots It 6-7.

'42 Id. It 7.

'"' Id. 11 8.

,.. CNSUG November 12, 1993 Commeats 11 1-2, 4-5; GB BxcIIange November 12,
1993 Comments II 3...; _11m API December 3, 1993 RIlply Comments 11 6-8.

'"'Id.

... Ad Hoc Committee JUDe 9, 1995 COfIIDIeIlIS 11 3; _11m Ad Hoc Committee
Sqltember 29, 1995 iii~ Leaer at 1.... Other parties also suppon the reteIIIioa
of a 14-day tariff fiIiDg requiremeat. sec. "-L, PSEINEWS JUlIe 9, 1995 Comments
11 2; TRA JUlIe 9, 1995 Commeats II 5; Sprillt JUlIe 30, 1995 RIlply Comments II 2;
TFG November 12, 1993 Comments II 4.
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carrier.1C7 1bcrefore, Ad Hoc Committee &rJUcs, it is importallt for customers to have 14
days to review tariff revisions lCtUa1Jy filed before they become effective.)4I 'IRA also
would reraiII the requiremeot that AT&T obtain prior approval under Section 214 of the Act
before discootiDuinl service.)Of

122. Some commeoten funher propose that the Commission require AT&T to make
• special sbowiDI to support any tariff cbuJ&es that will modify long-term conttaeU. IBM
sugcsu that any tuiff that abroptes provisioas of. long-term COIIttaCt sbould be tn:ated u
unreasonable, tIIIIesa AT&T sbowed that 'drasIicaIly cbanged circumsrances' bad made the
contract rr:rms iDc:oDsiJU:ot with the public iIIterest. ISO API would require AT&T to justify
alterations of existiDllong-term lXlIltJlICtS by • 'substantial cause' showing, and would make
any abroptioD of an AT&T commilment ootlO modify its mes, terms and conditions II§[ S
unlawful uDder Sectioas 201(b) and 20S of the Act. IS'

123. Seve2aI putiea a1so SIaIe that the complaiDt process WIder Section 208 of the
Act falls to provide JIRIIIIIII and effective relief to I'CICIJcn barmed by AT&Ts pnctices.
lFG coareads that tbe Commission does oot bave the resoun:es to addreas in • timely
IIWIIICr tbe luIe IlUDlber of compIaiDU apiDSl AT&T.U1 TPG adds that litiptioo is oot •
viable alternative to tbe tariff review process because of the hiP costs of litiptioo.'D PSB
and NEWS maiDlaiD that eafoIcemeat proceediDp are DOt adequaIe because sucb pmc:eeclinp
have \imited remedieI, and dill SecIioD 208 compIaiDts are Dr more resoutl:e-iDIeosive than
the tariff review proc:eII.1S< TRA believes dill paudDa AT&T's petition will aullify many
of the CommisIioII's mec"'nisms for eoforcing tbe Act.m

IC7 Ad Hoc Commitlee June 9, 1995 Comments at 4.

J4I ld. at 6; a abQ TRA June 9, 1995 Commeots at 39, 72.

J49 TRA June 9, 1995 Commeots at 5, 39.

ISO IBM December 3, 1995 Reply Comments at 13-15.

lSI API December 3, 1993 Reply Commeurs at 6-7.

In TPG JaM 9, 1995 Comments at 21,26; alllll Ad Hoc IXCs November 12, 1993
CClIIUMDts II 10-15.

In lFG June 9, 1995 Comments at 27.

IS< PSBfNBWS June 9, 1995 Comments at 10-11.

JSj TRA June 9, 1995 Comments at 39-46, 68-69.
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124. In response, AT&T reiterates that the interslale interexcbaqe awUlplace is
competitive and disputes usertions made by the COII1JDeDIeI'S about AT&T's lJ'eatmeIIl of
resellers. JJ6 AT&T describes u 'fanciful' claims tbat AT&T bas been able to prevent resaIc
of its Tuiff 12 and SDN services. IST AT&T swes tbat at Jeast nine Tuiff 12 options are
being resold and tbat there are at least 80 resellen of its SDN services. lSI

125. AT&T also argues tbat the pendency of lawsuits does oot establish the validity
of the specific fact$ or lega1 claims a1Jeged tbereiD. JJt ATAT argues tbat even if the
resel\en' claims were tJUe, tbose claims would oot wurant. fiDdiDg that AT&T bas market
power. JOO ATAT argues tbat services tbat are the subject of reseUen' oomplaiDts compeIe
with comparable offeriJIIs of MCI, Sprint, and other curien, among wbicb the Commission
bas found competition to be tbriviDg.101 AT&T bas estimated that it will provide only 20.3
perceDl of the services tbat are resold in 1996, down from 25.6 pen:eot in 1994.1«1

126. ATAT argues tbat competitive nwt« forces will fuUy protect coosumen and
business customers from atIdcompe:Iitiv bebavior by any iDterexcbaJlge carrier, because these
forees drive all curien to eidIer .ct reuc.ably or face mass delecIioo by tbeir customers 10
other curien.JOJ AT&T COIIIeads that maiDtenanc:e of the cum:at domiDanIIlIOII-domiDaal
dicbotomy makes DO sense, because replatory requirements that apply differently to AT&T
and its competitDn bum COIlSUmen, and IJaDdiap AT&Ts ability to compete effectively
across the entire nwbt.,..

127. ATAT uzues geoera1Iy that 'advance tariff review procedures and otbeI"
constraints serve only to provide competing finns with • 'regulatory forum to chaJJeoge and

110 ATAT December 3, 1993 Reply Comments at 31.

1ST ld. at 32.

III ld.

JJtld.

JOO ld. II 33.

101 ld. at 33-34.

1«1 iii bdIll'releolllioa in Support of ATAT's Motioa for hclasalticatioa u. Hoe­
DomiDanI Carrier, CC Dockd No. 79-252, filed AullJSl16, 1995, ·Market
Dyaamics' gIIpb (AT&T AullJSl16, 1995 Jl.l bdIl Filin&).

JOJ AT&T April 24, 1995 iii bdIl Filin& at S2.

,.. AT&T June 30, 1995 Reply Comments at 3-8.
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delay' each ocher's service and pricing iDDovations, resulting in the proteCtion of competitors
ralber thaD COII5IImen."'" It claims that such coostJain15 impede competition and impose
costs 00 users.MO As aD example, AT&T explains that. wben it mes 1 tariff revision aimed
aJ competiIJI with 0Ihcr carricn' DeW services. competiogllOlHlomioam carriers CaD

challeDp the AT&T offering before the CommissIoo duriDg the 4S-day notice period.'67
Meallwllile. the COIIIpeting carricn can thea dtJpIicate AT&T's proposed offering on only one
day's DOtice. before AT&T's offering emerges from the tariff review process.... In this way,
AT&T asserts. oonsumers are "deprived ofpromJlf Bdioa by AT&T to reduce prices or
introduce iuoovative procnms that save COlISUIIleI'5 real dollan.... AT&T DOleS that many
5lBIeS bave eliJni.Muxlllllch rquiarory dlffereoc:es.no Mcnover. AT&T cooteDds that our
coosidenlioa of the lUiff-reJaIed coaditioos suaested by 0llIJ1IIIeI0I'5. such as 1 14-day
DOtice period, is impermissible ill Ibis pl'OCOlldiag because such coaditions do IIOt address the
issue of wbetber AT&T meets the Commiasioa's test for ~joance.17I

]28. CSS SUJlPOIU AT&T's claims reprding subsIaDtial ClIIIIpetiIioo in the
irderac:IJao&c martce'" aDd IfIUCI that resale carrien are viable CCIIIIIJditon ill that
martet.m CSB maiDraiDS -. _ if AT&T tvere found guilty cl the lfUSIressioas aIJqed
by the reseIlen, it is IIIlI clear wily cJuaifyiDc AT&T as..-domiDant would eubIDce
AT&T's ability to eDPF ill the aJIcpdIy anDcompetitive praaices.no CSS IIJUCS that, ill
any eveat, the Commission Deed DOt apply the fun pIDOply of domiDant canter rqulations to
address and comJCI limited truspessioas.m

,., AT&T Motioo at 17.

MOld.

'67 AT&T April 24. 1995 E111!1nc Filing at 3S-37.

Mild. aJ 37.

'"'Id.

J10 Id. at 41.

'" AT&T 1uDe 30. 1995 Reply Commeuts II 42.

m CSS June 9, 1995 COIDIIICIItS at S.

mid. 116-7.

.... Id:ar 7.

mid.
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(b) Discussion

129. We bave closely considered the commeoters' claims that AT&T possesses
maItet power wlrb respel:t to reseJJers and that its aJIeced BDIicompetirive bcbavior toward
rese1Iers demonstrates the existence of such marbt power.m According to AT&T's
calculations, which are the oaIy evidence in the record, AT&T hid ooIy 25.6 pertCIIt of the
resale market segmeat in 1994.m By 1996, AT&T estimates that its share will bave dropped
to only 20.3~ of the approximately 15.6 bIIJioo in services that will be raold.m Thus
it appears that adclquare alternative soun:cs of supply exisr for reaeDc:n that do IIIlI wish to
take service from AT&T. Moreover, AT&T's amaIl and sIninIdJJI martet share rcpreIeIIU
persuasive evidellce that AT&T lacks marbt power in this marbt segmeat.m Thus.
coosisteur willi our earlier tiDdirJcs reprdiDg the suuaure and performance of the oven1l.
interstare. domestic. interexclJan&e marbt. we CODCIude that the record in Ibis Jlf'lllllledinJ
will IIIlI support a IiDdinc that AT&T can exemse UIliJIIeraJ marbt power- over- the resale
industty.

130. The opposing COIlID1eIIters wert that AT&T does IIIlI DIJW act reasoaUlIy wlrb
regard to .-lien, _ uDder cIomioaDt carrier repIatioo, aDd wiIJ act more lIJIn:UOIIIbly if
freed from sucb regularioo. JIO To supporr these c:oateatioas. they describe various JIllIIdioI
disputes between AT&T and certain reseUen. AT&T, however. disputes many of the facts
aJJeced by the COIIIIIIeIIteI' in supporr of lbeir claims.JI. For example, aIJhoup the IlpJIOSiDa
COIIIJIIeIJten claim that AT&T nm.ses to allow resale of SDN services and certain Tariff 12
llpIioos. AT&T coatelIds that Ibose services are amaWy offerecI by resellen.HI We think it
sipificur tbat probibitioas apiust .... IIId uaraamWlIe rata, pIIdices, IIId
discriminadorJ in Sec:Cioas 201(b) IIId 202(1) of die Ad apply equally to domiaaar IIId IIOIJ­

domiDant c:urien. 11Ie Slatus of AT&T as eitber 1 cIomioaDt or -.domiPaDt t:arrier,
therefore. does IIIlI aJrer ill obliptioa to comply wid! Ibose sectioDs cl the Ad.

". ~, Col.. TRA June 9, 1995 CommaJu II 37; TFG June 9. 1995 Commeats II 28;
BTS November 12, 1993 Comments II 9; Affinity November 12. 1993 Comments at
30.

m AT&T August 16, 1995 &;~ FlJiDc, "Marbt Dyumics" graph.

mid.

m~id.

JIO~, Col., PSBINEWS June 9. 1995 Comments at 6-7; Ad Hoc Committee JuDe 9,
1995 Comments at 4; TRA June 9, 1995 Comrocals at 39,72.

JI' AT&T December 3. 1993 Reply CllIIIIIIeatS at 31-32.

mid.
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131. Several commenting parties suggest tbat, even if we find AT&T to be non­
dominant, we should require AT&T to abide by certaiD tariftlJ11 requirements tbat an: not
pan of the rquJatory scheme that we IJIPly to~ carrien. After consideration of
all of tbese proposals, we conclude tbat the measures suggested by the COIIIIIICII1ClS should
not be adopted as put of OUT delermiDatioa tbat ATacT is IIOII-dominaut. Most prominent
among the proposals advanced by tile commeoten is the notice period before tariff revisions
can take effect. 1be commCIItCTS generally favor a notice period longer than the one-day
notice period IJIPIicabIe to 1IOII-domiDaDt canien, pII1icuIarly for revisions to loag-term OT

coouact-bued anangementI. We bave previously beJd tbat advIIIee lCrvtiny of the interstate
tariffs of 1IOII-domiDant canien is ulIIICCeSSlry," IIId tbat post-c:ffecdve tariff review IIId OUT

complaiDt process provide IdequIIe meaDS of redrea." We wiD be nl"Dmining tbese
conclusioas as theY apply to aD iDIerexl:bIIIF canien in a DeW proc:eaIing, but, peodinc the
outcome of tbat proceediDa, _ an: DOC penuaded tbat _ sbould trcaf ATltT diffemttly
from ocber 1IOII-domiDant canien. We also IIOI.e tbat, coatrary to sugestions by some
commeoters, 1IOthinc in the Act Rquires~ecti_ tariff review.

132. With respect to coocems tbat customers will DOC bave IUfticieot opportunity to
ensure tbat ATitT aceurately ImplemeDIs in ill COIIb'ICt tariffs tbe UDdedyiJII ooatneIUa1
agrcemeatS, we IIOI.e tbat ATitT is a1reIdy obtipd to file coatnct 1ariffs tbat rct1ect tbe
terms of tbe UDdertyiJII qreanaa." ATltT is also~ by Sections 201 IIId 202,
respectively, to offer IeI'Vice JlUTIlIIIIl to 1lIfeI. tams IIId CClIIditioaI tbat an: just, rasooable
and DOC UIIduly discdmiDlfory. Ia eaforciDa Sectiona 201 IIId 202 wIIb respect to coatnct
tariff aerviceI. we have tbe autbority to require the filinI of tbe IIIIIIedyiD& coatnct to ensure
thai the coatrael tariff comports with that &pleJIICIIL- III c:omP1aD IIId eaforcement
proceedinp, _ wiD auefulIy ICIUtiDize ATltT's COIIttICl tariff pmcIil:es to ensure that its
coouact tariffs aa:untely rcfIect the lIIIdedyiJII agreements reacbed between ATitT IIId its
customers.

133. Certain commeoten raise issues implicatiDc the "substaDtial cause" test. 1be
•substantial cause" test holds that tariff revisions a1IaiD& material tams IIId cooditioos of a
long-term IeI'Vice tariff will be c:oasidered rcuonabIe oaIy if tbe carrier can maD: a showing

JU Sri!:, ~, TaritJ Pilla, Regujmnenu Order, 8 FCC Red If 67S2, 6756-57.

).. Febnwy 1m 1mt::n:y;ba0C" 'rmg'jdmrign Outer, 10 FCC Red al 4S62, 4574
n.SI; TaritJ fDIgg ....'jmgmt. Order, 8 FCC Red If 6156-S7. We RlCeIII1y
n:affirmed Ibis coacJasion in OUT Tuitf F_ RoqpjmpcnIs Pcaw!d Order. IIIiff
Filing 'nIrimnm" ,..,.00 On!er, FCC 95-399 at pua. 16.

)IS FIDt hnm!sban.... Competition Order. 6 FCC Red If S897, S902.

)10 Sri!: ilL. at S902 n.I94.
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1
of substantial cause for the revisions. W III response to coocems of IBM IIId API thai ATitT
be rcquircd to justify any changes to CODttIct-bucd tariffs, we IIOI.e tbat we RlCeIII1y aftinDed
tbe IJIPlicability of the "substantial cause" test to tariff revisions tbat alter nwerial tams and
conditions of a long-term contIKt, IIId we c:IarifHd tbat Ibis test IJIPliea to any unilateJal
Iariff modificaJ:ion by 1JlHI-dominDN as well as dominant carrien.JII AccordinIly, if ATacT
files a modification to a CODttIct-bued tariff, we will take into account tbat tile origiDal tariff
lenDS were the product of negotiation IIId mutual qreement, IIId we will consider on a case­
by-case basis, in Iiebt of aD tile relevant circumstances, wbetber a substantial cause showing
has been made.·.. We willlJlPly tile substantial cause test in Ibis way in any post-effective
Iariff investigation, pul'llllDt to Section 2OS. IIId in complaint proc:eedinp. J90 We also will
consider, on a case-by-case basis, whether to allow customen to terminate contm:ts withoul
liability. '91

134. Finally, we DOle that ATltT bas volUDlarily COIDJIJitted to implement certain
measures tbat an: desiped to addrcu criticisms of its business pmcIil:es that resellen bave
raised in Ibis proceeding IIId elsewhere.1O) ATitT represeots that the fo1lowing rcfIects an
agreement with the Telecommunications Resellen AssociaIion, IIId ATltT bas committed to
comply with this agreement: -

As a general practice, ATltT grandfatben both existing cuscomers IIId
subscribed customers (Le., customen woo have submiued a signed
order for service) wbell it intmduces a change to a term plan (lIICluding
Conlract Tariffs, term plans UDder Tariffs 1. 2. 9, IIId 11, Tariff 12
Options IIId Tariff IS CPPs), IIId it commiu to cOatinue that proc:esa.
In excqlCional cases, !Iowevw. grandfatberiDg may DOC be~
either because: (l) a change is '"""Sib"'" by typopapbical erron, a
service inadvertently priced below costs, rife changes where no
individual raIeS (poIl-dilcouDt) an: incJeased, or other c:ompuable
circumstances, or (2) the change is necessary to bring clarity to a non-

W RCA Amcris;ap An....k.... IDe RcyjIjgm fp Iuitf F.C.C Noa I and 2, CC
Docbt No. 80-766, MemonDdum Opinioo IIId Order, 86 FCC 2d 1197, 1201-02
(1981); a_ FjnI '*"!r:'MI" An'...;';' 0""'[ 6 FCC Red at S898 n.15S;
FdmJIry 1m '*"!r:'MI" Bcmpejlmtjm 0niGr:, 10 FCC Red at 4574, and n.SI.

III fdmgry 1m ""cmJd!MIe BA'",jdeptjm OniGr:, 10 FCC Red at 4S74, IIId n.S1.

).. Id. If 4S74.

... Id. at 4S74 n.51.

." Id.

.., ATltT September 21, 1995 !illalt§ Leaer.
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raae ItI1II or CODdition, where il is aecessary 10 IJ'eIt an customers aliIa:
(such as 1 cbaDp 10 the plOvisioas for bow orders are processed, but
DOt iDc1udinc c:banaes 10 the body of Coattaet Tariffs, Tariff 12
Optioas or Tariff 15 CPPI). In such c:in:umSllllCeS, AT&T commits
for 1 twelve-1IIOIIdI period 10 offer its customen the followiDg
additioaal protee:tions DOt ~ired of DOIHIomiDaDt c:arrien:

_ where AT&T matea any cbaDp to an exiIIiD& ItI1II plan, AT&T will afford
the affected customen 5 dayl IIIeIJIiDIfu1I111vaDce DOIice of the wiff filiDg 10
Jive the CUIIDIDeI' the oppoi1uDity 10 object; provided, bowever, tIW for
cbanpI to cIiw'oetimP!!al willi or witbout liabiliry, deposits and advance
paymeau. or IIIDIfer or luipment of servk:e, AT&T wiD file 011 14-days'
DOtiIle. (AT&T would bave the lIIIIffected ripr to cIIaDF UDderlyiDg wiff
... _ such u • paaal dIanp to SDN ... - lIII1as the tenD plan
pn*lCIIld tbe c:uteaer froID such c:IIanps.) WIIere the affected automer(l)
..... to the reviIioa, AT&T willlIOle lbat ...- ill its lI'IDSIIIiaal Jeaer
and file the cIIaDF 011 1 day'llIlJIice. WIIere the affected CUIIOIIIet objects 10
the dImIp, AT.tT will file the dIanp willi the Commiabl 011 6 days'
DOtiIle. WOn Iapect to the 14 or 6 days DOtiIle filiDp, the substantial cause
tell wiD be applicable to the __ elIIB u it is lOday.III

13.5. AT.tT'" also voIualarily ClJIIImiDed 10 report to .. Commoa CarrieI' Bureau
and to the TeIecxJaum........... 1taeDen Auoc:iatioa 1IlUlcutive.Boud, 0111 quuterly basis,
itsperf~ ill Jll'CICllIIiDI r-uer onIen.IN 1bis ClJIIImJtmeat is for 1 tenD of OIIC

year.'" In adlIidoIa, foI' II ... tweIvc 1IIlIIJIhI. AT.tT wW }lfOVi* 1 siDP poiDI of contact
10 ree::eM r-aer COIIII""joc, DOt JaDJved dIIouP the fint poi.a of COIIbICl, the AT.tT
account -.-.- Fildy, AT.tT repieIIeIIIIlbat It ... .-. wiIIIlbe
Te1ellommuaiclldoas ItaeDen AJIOCiadoa to eslUIiIb a1IIemaIive dispute resolutiOll
pJ'llCllldures:

AT.tT is williDI to eabIish 1 quiet, effic:ieot, COIDJIIeICially-orieDted
procell for raoIviDa dispufa with its reseUer c:use-s. AT&T is
williDI to eater iDto mUlUally qreeabIe privare party utJitnIioa

'" AT.tT 0cf0ber.5, 199.5 i&~ Letter It 2. AT&T lilies lbat the quoted plOvisioDS
~ pII'IIIIIIII (7) of AT.tT'1 ScpCember ZI, 199.5 i& b8 Leaer ill its entirety.
Id..; _ lIaR TIlA Ol:loba' 5, 199.5 i&~ Letter.

... AT&T SeptembeI' 21, 199.5 i& b8 Letter It 3, as clarified by AT&T October S,
199.5 i&~ Leaer It 3.

'" ATItT October S, 199.5 Il&...bIK Leaer It 3.

"' AT&T SeplaDber 21, 199.5 i& lIIlSl Letter It 4.
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a&reemeats with these parties. AT&T is also wi1liDl to develop with
the TelecommuniCllioas ReIdlen AssociaJioa Executive Board 1 model
two-way ArbitrIIioa A,reemeat. AT&T would be williDI to eater iDto
such an qreemem with any of its reseller customers for resolutioa of
commercial dispultS belweeu !be reseller and AT&T uDder the
followillg guidelines:

I) The AJbittatioa A,reemeat would be based lIII the Uaited Swes
AJbittatioa Aa and the Commercial AJbiuuioa Rules of !be
American AJbittatioD AssociIlioa.

b) The AJbiuatioa AIJeemeul would bind each party to arbiUatioa
u the excllllive raaedy for any c:oveRd claims that arise ill the
period covered by the qreemeat. The c:oveRd period iDitially
would be twelve 1IIOIIIhI, but Ibe r-aer will be permiUed to
eod !be covel'lld period earlier by providiDI It least 30 dayl
prior writtea DOIice.

c) Covel'lld claims would iDc1ude an claims betweeu the putiea
rdIliD& to tariffed services, the eurie'r-custome.r pelatirqJrip
betweeu the putiea, or COIIIpditive pncdceI, acept claiml tIW
1 tariff provisioa or pIIdice is IIII1awful UDdar the
Communicllioal Aa would DOt be c:oveRd claims. Covered
claims would iDclude, for example, claimS lbat AT&T'"
misapplied or misiDteJpreted its 1Iriffa, that the c:ustomer bas
failed to comply with its tariff obIipIioaI, or that either party
... eappd ill IIII1awful c:ompllIiIive pncticeI such u
misrqJreIeIIIat or dispuapmeIIL

d) The AJbittatioa~ would povide for 1 90 day
arbitrIlioa process, lIII1as the putiea ..- to • loaF period.'"

136. MClarpeslbat AT.tTI COIIIIIIitmeal ill Its September 21, 199.5 Jeaer to
grandfather, It ill cIiacmioa, exiIIiD& customen adveneIy affected by unilIlenl c:oabICl
chanps (permiIlina tbem to receive AT.tT performance lIII the __ taml and c:oaditioas u
!be origiDal c:oabICl), or aUowiDg tbem to tamiDate their ..-uwidl AT&T without
Iiabi1ity if they pay UDder UIiliDlioa cIIarpI, is .petenI1y 1IlIi-<XlllSlllllet.·!II We DOte,

'" AT.tT 0l:l0ba'.5, 199.5 i&~ Letter at 2-3. AT.tT lilies that the quoted
provisions replace JIIIIIIIIlb (10) of AT.tT'1 ScpCember 21, 199.5 i&~ Letter ill
its eatinlty. Id..; _ lIaR TIlA October 5, 199.5 i&~ Letter.

... MCI Ol:loba' 2, 1995 BllIIlSl Leuer It 2.
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however, tbal AT&T's October S, 1995 Ell~ Letter clearly addIesscs the concerns raised
by MCI. We believe that the commitmelltS proffm:d by AT&T in its October S, 1995 Ell
~ Letter contribute to addressing the tariff-related coocems raised by the commenten in
this proceeding, and we therefore order AT&T to comply with tbeIe voluntary commitments.

137. We also note !hal some of the tariff-related issues raised by commenting
parties tnnscend the scope of this proceeding. For example, questioos cooccming the
application of the fikd nde docttine to cootrad tariffs may arise witb respect to carrien
other thin AT&T. We inIend to eJWDiDc tbcsc and other questions in the context of our
review of our regu1aJory IclIcme perning the intenIaIc. domestic. interexcbange industry.

c. Summary of Findinp and Cooclusion

138. Under our CogpIjIiye Cmic;r paradipJ, a carrier is to be declared dominant
only if it poaes-. marbt power in die reIevaIIl product and JeOPlIPbic marbt.
Coavcnely, a carrier qualifies a~ if it Iacla marbt power in die relevant
mutet. ID the FounIJ Rqlmt lAd 0nIer. die Commiuion defiDcd marbt power alternatively
as the .ability to raise and maiDIain price above die competitive level without driving away
so many ClIIIOIIIerS a to make the increue UIIpIOfilable..... and a the ••ability to raise
prices by n:saric:tiJJa oulpUl. ..... ID the Foud!I ..., lAd 0nIer, the Commissioa further
fooad tbal the relevant product marbt for UlIeIIin& whether a carrier wa dominaDl was the
marbt for ·all iDtenWe, domestic. intamrdIaDF te1ec:omaIuDica services.· and tbat
there were DO relevaot IlIbnwbCs.... A. cIiJcaaed above. we are applyin& that marbt
dcfmition ben. Also. a cliscussed, we are dec:idiDc whether to JnDl AT&T's motion to be
declared~ju.... 011 die buis of wbdber AT&T IlID pas..- marbt power in the
overall marbt for iDtenWe. domesdc. iDteIal:baIIce teIecommllDic:alions services. Uader
this 1Iaadant, a fiJIdinI tbat a carrier poaeaes _ ability to raise and maintain prices for
one or more discn:te services does DOt require that the carrier be classified as dominant.

139. Applyinc this standard to the record in this prtICClIlding lcads us to conclude
that AT&T Iacla marbt power in the reIevaIIl marbt - tbal is. die overall marbt for
inrenWe. domestic. iDtemtcIIaDae telecom!llUJric:atjms servic:es. ID arrivinc at this
coaclusioa. we Dve applied weII-aa:cpIrlII principlea of~ and antitrust analysis.
More specifically. we Dve eumined sucII mubt ItnJcIIJR &cton a supply elasIicity,
demand e1aIticlty. marbt share. and tIaIds in marbt share.· ID addition. we Dve

considered other indicia of market conduct and performance, including price levels and
trends in prices over time.

140. We believe !hal our analysis of these gcueral market char.icteristics supports a
flllding that AT&T lacks market power in today's market for interstate, domestic,
interexcbance telecommunications services. This finding is also supported by evidence in the
record concerning martet coaduct and performance, including levels in prices and trends in
prices over time.

141. We conclude, in light of the fact that business, 800 and residential services
constitute the vast majority of the interslate, domestic, interexcbange services marbt, that
the maJket-SlJUCIUre cbaracteristics and the indicia of maJket conduct and performance all
indicate that AT&T 1Icb mubt power in the relevant product and aeopapbic maJket.
Accordincly, we fiad that AT&T Iacla market power in the interslate, domestic.
interexcbanee telecommunication marbt.

142. We ackoowledee that tbcre is evideDcc in the record indicaIiDc that AT&T
may bave the ability to control prices with respect to certain 1IlIJIOW, sprx:ific services baving
lk lIIiDiIlIiI revenues (specifically, 800 directory assistaDce and aoaJoc private line) wbeo
compared to toIa1 industry revc:nues. That does DOt mean, however. tbal AT&T bas awket
power in the domestic. Jooc-dillaDce market a a wbole. Moreover, we believe AT&T's
voluntary commitments will effectively restnin AT&T's exercise of any marbt power it
may bave witb respect to tbcsc IIlIJIOW service sqmc:nts. We s!JniIuIy IllCOpIize that
AT&T's proprietary callinc card may Dve pen AT&T an advanIqe in obtaininc paypbooc
presubscriptions. We coaclude. however, that in light of AT&T's decreasinc marbt share
of operator services, and the IlIbstanDal increase in the use of prepaid callinc cards, any
market power AT&T may possess in die operator services market will DOt materially affect
its power to control prices in die ovesall interslate Jonc-dillaDce market. We Iitewisc do not
believe that the coacems raised about the possible effects 011 nde lntepation of reclassifying
AT&T as DOII-iIominaDt constiIute evidence of AT&T's marbt power. A. discussed above,
our policy of nde iIItepldioa wiD DOt be affected by our recJassificatio of AT&T. Ymally,
with respect to AT&T's possible market power witb respect to rcscllen. we fiad tbal
AT&T's small and sIuinkinc market share constitutes persuasive evidence tbal AT&T lacks
market power in this mubt ........ We further fiad tbat AT&T's activities with respect to
rescJlen do DOt constiIute pe:nuuive evidence tbat AT&T bas power to control prices in the
overall intenIIIe. Jooc-dillaDce market.

143. In this section, we address variousugumenu raised in the record that do not
relate directly to die question of wbetber AT&T possesses marbt power, but rather cooccm
possible cffCcts of declaring AT&T 1IOIl-dominant. More speciflCa1ly, we address the
foDowing issues: (I) wbetber reclassifying AT&T willlcad to geocraphic nde deaveraging;

"'Id. (quotin& Landes & Posner.1IIID 0.79,94 Harv. L. Rev. at 937).

400 FounIJ Bcmrt and 0nIer. 9S FCC 2d at SS8 (quoting D P. ARJeda & D. Turner,
AuIiInuI Law 322 (1978).

... Id. at S64.

• SCl' Fiat 1DIcrexcbance Cogptjtjop Ordc{. 6 FCC Red at S887-92.

3. OdpAnouD'C"" IIi.,~ As To Why ADT Sboold Not Be DocIm4Nog-
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(2) wbc:tbcr reclassifying AT&T will result in its aaticompetitively bundling of CPE with
lonl diItance services; (3) wbetber the reclassiftcalioo of AT&T must be daDe within the
context of. rolemating; and (4) whedJer the Commission sIJould impose various conditions
on AT&T before it reclassiflCS it IS 1IOII-domiDaDt. We conclude tba1 noDe of the concerns
articulalcd by the parties justifies the cootinued regulalion of AT&T IS a dominant carrier.

•. Gqrapbic Rate Averagin&

(I) PIeadinp

144. LEe JoiDt Commeaaen auert tba1 the Coounission, in tIUIIIerllUS orders, bas
sweet tba1 its tariff review process provitld IUfficieat iDIwaDce tba1 ton rates will be
poJrapbiCany.verapd.... 11Icy DtJIe tbat tbe Conuniuioo bas IIIIcd tba1 "any [AT&T]
filinc tba1 proposed poppIIicaIJydea~ rum would be subject 10 tbe run 9O-day
notice period . . . [b)ued 011 theae aafeeuants, ..., do DOl believe tbat specific JqUlation
requirinllflOlrapbic toIJ die .veneiDI are DealISIJY. - LBC JoinI Commeoten fwtber
UJUe dial, becauae IIlIDY AT&T diIaIuat plans are DOl offered ubiquitously, some runl
an:as are fcm:ed 10 pay the bigber buic die, while odIer CUIIDIIlen can tab Idvantaee of !be
discount plans. 'Ibis di.IpIrlty, LBC JoinI Commenttn auert, aDIOIIIIIS 10 aeosnpbic IOU
die deavencinl·... Tbus, LIIC JoiDt CommeaIas IIIJC tbe Commluioo 10 1IIIIIdate
geognpbic toIJ die .YeraIiDI, uti lD JlRIIIl* IpeCific rules 10 eaforce its policy in favor of
geopapbic ton die .-acini in c:aaes where carriers are eadtled to IUaIIItined tariff
review.- L8C JoiDt Commenten furthec uIJe tbe Commissioa.to easure tbat AT&T's
dIscouDl plans and promotioas are offered 10 aU CUIIDIIlen in aU popapbic areas, rqard1ess
of AT&T's doaIiDaDIlWIIS."'"

14~. LBC Joint Commeaters maiDlaiD tba1 the Commiuioo sbould reaffirm its
commitmalllO eoforaa, its fundamen!'I1 policy apiDst die deavera,iDa, uti sbould ftqUire
IIIlioawide .vailability of optilIIIal caIIiDc plans.'" 11Icy furtber IIJUe tbat tbe Commissiou
sboUId require AT&T to c:aIIiIue to serve nuaJ areas withoul *cDdiDc service WI1ess it
obtains cooseat undel"~ :n4, uti that tbe Conuniuioo sbouJd adop( roles, where

... LIIC JoiDt CommeIIten JIIIIC 9, 1m CommeDts at 6 (citiDl AT&T Price Cap
'mmejdrptjgp OnIcr, 6 FCC Red at 679.

-Id.at 6 8.4 (quotiaa AT&T PrX:c Cap Rrrnnsjdmtjqp Order, 6 FCC Red at 679).

-Id.at S.

-Id.

""'Id.

- LBC Joint Commeoters October 3, 1m Il.&~ Letter at 2.
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necessary 10 compensare for streamlining the tariff review process and relaxinl other
commOD carrier requirements, in coojuoctioo with its decision aD AT&T's request for
reclassificatiOD IS • lIOII-domiDam carrier.....

(2) DiscussioD

146. Altbou,b the CommissioD bas never adopted specific regulalions requiring
geoJI'IPhic IOU me .veraging, we bave eodorsed • strong policy favoring pognpbicaIIy
.venpd mes.o'. As LBC Joint Commeoters DOte, the CommissioD bas iDdicatcd it would
closely scnrtinize any AT&T tariffs that proposed to deaverqe rates. LBC Joint
Commenters are concerned tbat the one-day II06ce period tbat would apply to AT&T tariff
fIIiDgs if AT&T were declared 1IOII-4omiDaDl would be insufficient to prevent AT&T from
placinC gqraphicaIIy deaverqed toU rates into effect. We DOle, bowever, tbat AT&T bas
made certain volUllWy commitmeots with respoct to eeocraphic me .veraeiDl. Specifically,
AT&T bas c:ommiIIed to file lOY _ tariffs tbat depart from its traditioDal appJOIdI to
geopapbic ..vCIIIiDI for intenlaIe n:sidentiaI direct dial aervices (c.J., pocrapbic:aIJy
specific tariffs) 011 five business days' DOti<:e, uti 10 identify eIearIy sucb tariff transmiUaJs
15 affectioa Ibis commibPeal.o

" 'Ibis CODIJIlitmeat "'ill COIIlinue for three years, uoless !be
Commission adopts roles addn:ssio& Ibis issue for aU carriers or there is • chaDae in federal
law .ddressiDC Ibis issue.012 As DOted above, in !be meantime, we intend 10 examine, in !be
proceedioC to be initiated, Ibis policy in Ii,m of chances in !be interswe, domestic,
interexchange ma.rter since !be time Ibat policy WIS origioally esrablislled.

b. Boodling of Customer Premises Equipment

(1) PIeIdiDgs

147. MCl and IDCMA upe Ibat, if AT&T is declan:d IIOII-dominant, AT&T will
boodle equipment with services in an anticompetitive manner.'" These commeaters areue
!bat, if tariff regulation of AT&T is diminished, AT&T, in order to offset redua:d

-Id.

-0••~ AT&T Pric:e Cap OnIcr, 4 FCC RaI at 3132-34; 1Dfc:JmxclwpB Co!gpcritjm
M!IY. ~ FCC Red at 2646, 2649; AT&T PrX:c cap RrrnnWmtjpp Order. 6 FCC
Red II 679.

Oil AT&T September 21, 1m SI~ Lecter at 2.

0'2 Id.

0" MCNovember 12, 1993 Comments at 13-16; MCl December 3, 1993 Rr:ply
Comments at 2; IDCMA November 12,1993 Comments at 6-7, 17-18; IDCMA JUDe
9, 1m Commeots II 11.
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intcrexchan.e service revenues, will bave an incentive to tie CPE purchases to interexcbange
service purcbaJes, and Ibat this will exclude and disadVllltqe compeciIIg CPE supplien.o,o
IDCMA areues Ibat AT&T bas sougbtto ·Iock in· CPE sales by adopting a suatqic pricing
procram.4" IDCMA abo conteods Ibat, because transmission service represents almost 80
peroeut of a customer's overall cost of estabIishinc aDd maiotainiDl a netWorlc, AT&T's
ability to offer special diIcounts 011 ttusmissiOll services lives customers an inceDtive to use
AT&T as tbeir syltem iatepaIor.4" IBM asserts the importance of maim.ainin. ~etural
safquanIa to protect the CPS aDd eabaDccd IeIViceIIII&Ib:IpW:a aDd expresses coacern
dial, if ATa:T u JeCIuIi&d as a~ caJrier. tbeae safepards WI DO Joncer be
impoIed 011 ATa:T.4., ~. NO UJIIeI that. if AT&T u allowed to bundle equipment
widI iDlerexdIaD&e aervk:es, it would be IbIe to offer UIieompedtive1y low prices to
puticulu customers by cIIsc:ountinI equipment prices to levels unavailable to ocher
customers.411

148. AT&T rapoods that sqJIJIIe aDd distiDct reculatory obliptions, iacludin.
Commiaion ruIea pmealini 1JuDdIiDI. wiD c:oatiaue to apply to AT&T aDd to aD odIer
~ eatrien _If AT&T II decIIred -.dominaDt. AT&T furtber IIIeItS that
tbeae __ .-I not be IddreIIed ill die ...... pI'OCClrJCIiDc u dIeR ia DO buia for adopIina
additioaaI ruIea that apply OII1y to AT&T.4

"

(2) Discussion

149. We reject as inapposite die UJWIIeDt that mclasaification of AT&T u a 1IOIl'
domiDant c:urier will __Ie it to bundle equipmaIt widI IeIViceI ill u alllioompetitive
_. As AT&T 1IlIleI, CommisIioa rules preveatinc bundIinc of CPS aDd buic services
wiD coatiDue to apply to AT&T aDd to aD odIer interexc:IIIJIa c:anien evea If AT&T is

414 IDCMA No¥ember 12. 1993 ComIl1elltS at 6-7, 17·18; lDCMA lune 9, 1995
COIlUDClIIII at 11; NO December 3, 1993 Reply Comments at 2.

4IS IDCMA JaDe 9, 1995 Comments at 11.

4.4 Id. at 12.

4" IBM December 3, 1993 Rt:ply Comments III 2-5.

4" NO December 3, 1993 Rt:ply Comments III 2, 6-7.

4" AT&T lune 30, 1995 Reply Comments III 34-35.
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declued non-domiDant.<:'" Thus, the argument bu 00 bearing on !be question of wbetber we
should mcJassify AT&T as a oon-dominanl camer.

c. Procedural Issues

(I) Pleadings

ISO. QlS argues that, because AT&T was declared dominant in a IUlemaking
proceeding, and because other deferminations of non-domiDance bave been done in
rolemakiDg proceedings, !be Commission therefore can only mclusify AT&T as a non­
dominant carrier in a rulcmakin, proc:eedinc. It abo argues that this issue ·is too important
to be decided without the publication of DOCice in the Federal Rqister.•421 AT&T argues
that this motion is DOl a request for rulemakinl and OII1y eataiIs a deciaratory rulina· AT&T
also notes that it bas DOl requested uy rule cbaJaces that would requiJe a ruIemakin,
proceedinc.422 urc urps die Commission to treat AT&T's motion as a pedtioa for
1U!emUiDg and to initiate a full invesaiption. It claims tbal a full investiptioa may reveal:
(I) whetber there are any AT&T services that are DOl subject to competition for which
regulation would be necessary; aDd (2) wbetber the foreseeable evolution of the
interexcbange marIcct may alter existing competitive conditions, for example tbrou,b
melJlen, sucb that recJasslficatio of AT&T would DOl be appropriate.42J API, however,
argues that !be Commissioa already possesses • sufficient mcord to resolve the issue of
AT&T's regulatory swus.4:14 IDCMA RqUests that a two-year derqulatory montorium be
placed 01\ AT&T if !be Commission grants AT&T's motion, to~ !be Commission to
glIlber information about the marUlplace aDd the impact of mclassifying AT&T ill this
rnarlret,,25 NYNEX adds tbal, If AT&T is classified as non-domiDalll for interexcbaJa&e
service, then the Commissioa should also declare that all other providI:rs of 1oa.-iIisIaDce

020 A1!K!Y'n'm' of S«tjng 64 702 of !be Cgmmjssjon's Rules IIIlI Jlccu"'igm (Second
C!!I!II!ldCt 1nQuin, Dockd No. 20828, F"mal Decision, 77 FCC 2d 384, 439-40
(1980) (Computer m, DlIi5lL, 84 FCC 2d SO (1980), fJuIIa DlIi5lL. 88 FCC 2d 572
(1981),1IDI JIIII DllIIl.. Cgmpuq;r apd Coomumkiatinm Ipdus. Au'a y FCC, 693
F.2d 198 (D.C. Cir. 1982), =. dI:DialI. 46) U.S. 9389 (1983); _11Io 47 C.F.R. f
64.702.

42' CNS Novemltel' 12, 1993 Commeats III 5-6.

422 AT&T Decemltel' 3, 19931tq)ly ComII1eIItS III 9, 0.14.

on UTe November 12, 1993 Comments III 3-4.

0:14 API December 3, 1993 Reply Comments at S.

025 IDCMA June 9, 1995 ComII1eIItS at 18-20.
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service are DOII-dominant and subject to streamlined regulatioo.·" ACTA and Ad Hoc IXCs
claim lbaI !be Commission may DOl relax its regulatioo of AT&T until it undertakes a COSI'
beaefll ualysis.m Fmally, BellSoutb claims thai because AT&T is malting certain voluntaly
OIlIIIIIIitmeaU, il is not truly being reclassified as a noa-domiDaDt carrier, but as a "semi·
domiDaDl" e:urier, subject to price regulation and wiff filiDg requircmClllS somewbere
bdweea tboIe applied to domiDaDt and noa-dominaDt curit:n.421 It thus arpes thai !be
C'AlII!mllljoo muSl iDslilute a ruJematinC if it wishes to creale a new classiftealion under
which to repJate AT&T.m

(2) Discussion

IS J. This is not a ruJemakiD& proceetIina. Ratber, AT&T's motioa amounts to a
requeat for a cIecIarItmy ruJiJI& !bit AT&T IIbouJd 110 Jooaer be cJassifled as a dominant
curier widdIl die e-iulon's exiIIiDc rules and policies. 1be fact tbat we declared
AT&T cIomiIIaDt ill die ruJemakiIII proceetIiD& dial eslablisbetl our paeric c"DI!C'i'ive
CIIIiIII1I1eI ad poJicies tIoeI not mab dial cIac:Jamdoa a rule. Pint, it is not codified in
our rules. Secoad, while ponioas of lbe firM 'kin' mI QnIc;r are iIIlbe DaIUre of
tIIICOdified rules, die cIeciIioa 10 drdare AT&T cIomiIIaDt was u application of lbe rules and
policies adopletI in die firM Bcpmt mI QnIc;r to alpeCific eudty, AT&T. 1be cleclaralion
of cIomiDuce reprtIiDc AT&T was u adjudicative cIeciIioa, not a rule of aeaenJ
applicability. In any event, we note 1bIt we IIave in fact received m.ct public comment OD

AT&T's request.GO 11Ius, we reject urc's call for a "fun invesIipdoa" tIuouJb a
ruJematinc proc:eatiDc, as we abady have a run and adequate IIlCOId before us.

IS2. We rejoct IDCMA's request 1bIt a two-year lWI..ium be placed on AT&Ts
~. As pnMotuly diIcuuetl, we fiDel, build OIIlbe IIlCOId evidea:e, !bit AT&T
IKb marbt power iIIlbe inIenWe, cbMIdc, iuIeIexcbaJI&e mubt. In addition, as
previously discussed, AT&T'" offend voIuDtuy commitments !bit are inteadetI to serve as
"tnIIIitioaaJ" 1J'I'UIC'IIICIl1blt wiD Iddress concems nisetI iD lbe IIlCOId about lbe short
ram. We believe tbese CX'D'mitmem may aJIeviaIe tbese concems WriD& tbiI period of
regulatory ImISitioo. More imponudy, we iDteIId to initiIre a proceetIiDg to consider

GO NYNBX JIIIIe 9, 1995 Comments II 2.

m ACTA November 12, 1993 Commeots II 2; Ad Hoc IXCI November 12, 1993
C .............. at 4.

GI BeDSoutb Oc:tober S, 1995 labile Letter II 2-3.

mid.

GO a.. CMohgIm Y FCC, S38 F.2d 349, 36S (D.C. Cir. 1976), llIlIL. dl:iDiGd, 429 U.S.
190 (1976) ("Such empty fmmaIity is not required wbee lbe IIlCOId demOllSlrlleS thai
die aaeocY ill fact ... bad lbe beDefit of pedtiooen' COIIIJIIeIIIS").
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whether, in ligbt of OIIr conclusion !bat no carrier is dominant in !be domestic Jong~
market, we need to modify OIIr existing regulatory scbeme for interexcbange carrien.

IS3. We likewise reject !be argument of ACTA and Ad Hoc IXCs thaI we cannot
reclassify AT&T until we have completed a coSl-beoefit analysis. In tbiI proceeding, we are
simply considering wbether AT&T still possesses market power in the domestic long-distance
market; no·cost-beDefit analysis is required bere, since thai analysis was conducted in !be
Competitive Canier orden.

IS4. In !be Fifth Rqxm IIIl! Order, the Commission sWed tbaI, if BOCs were
allowed to provide long-distaDce services, "we wOllId regulate !be BOCs' intersI:ate,
interLATA services as dominant until we tIeIermine wbat dep'ee of sepuatioo, if uy, wOllId
be necessary for BOCs or tbeit affIJiIIes to qualify for noadominant regulation. ""I As BOCs
are currently probibited from providing Jonc-disluce services by the MFJ, we have made 110

tIetenninIIiou about the tIqnle of scpantioo, if any, needed for BOCS and their urdiales to
be clecJared noa-doaUnut. This issue is beyood !be scope of tbiI proc:eedinc and we
therefore rqea NYNBX's UJtIIIlCIIl thai, if AT&T is declared to be a noa-dominaDt c:anier,
we sbouJd cleclare aU providers of Ion&-disluce services to be non-dominut.

IS.5. We a1Jo reject BeUSoutb's claim thai AT&T's vo1unlary commitments create a
"semi-dominant" carrier classification thai caD be crearcd only via rumakine. As IIlaIed
above.... our coaelusioa thai AT&T is non-dominut is not based upon lbe voJuntuy
commitmClllS offered by AT&T in its September 21, 1995 labile Letter (as clarified in its
October S, 1995 labile Letter), but 011 the economic iDformatioo iD tbillIlCOId reprding
AT&T's positioo in the ovenlJ n:Ievant 1IIUUt. 1be volUDlary commitments assuqe
concems raised in the IIlCOId about die impKI of AT&Ts recJusificatioo pendin, our
furtber examination of the awe of die interexcIIanp 1IIUUt. AT&T's indepeodent voluntuy
commitments do not, bowever, create a new carrier cJuslfication.

d. Miscellaneous Issues

(I) Pleadincs

1S6. MCI IfIIIIlI thai recJuslfication of AT&T as a noa-domiDaDt carrier sbould be
subject to eenaiD coaditioos. 'I1IeIe COlIditions include: (1)"aeaenJ availability"
requiJemeala, w1lenlby each tariffed AT&T procIut:t mu. be available to uaers other than the
customer for ..bam the offerin& wu tIesiped; (2) probibitiOlls on resale restricIions by
AT&T; (3) a requiraDeDl !bit AT&T tmbundIe tranpnissjon services and equipment; (4) a
probibition apiDst AT&T's use of paIaIt ripu to impede 1onc-dislaDce COiiipetiIion; and (.5)

"I Fifth Rqxm and Order, 98 FCC 2d II 1198 n.23.

...~ JIIJu:I para. 37.
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a requiJcment tbaI AT&T obtain access services under the same tenns and conditions as its
competiton.03

157. CSE dismisses the claim tbaI AT&T's aetual or claimed ownenhip of patents
could inhibit alIIIJIdition.·.. Assuming AT&T does hold patents in crucial equipment, CSE
aIJUCS that there is • maximum amount customen are willing to pay for long-distance service
produced using the patented equipment or process and that AT&T carmot use its control over
patents to gain monopoly profItS in excess of those associated with the patents themselves.'"

1S8. MCI responds that AT&T has the power to eXUllCt license payments aDd
then:by erect competitive burien for its smaller competiton. MCI contends thai because
competiton carmot escape the cost burdeaI imposed, AT&T's ahiIity to exercise patent richts

so as to nIise competiton' cost, amouots to * fIl:IIl COIItroI in the affecllld market....

1S9. IDCMA UJUCS tha1, as. coaditioo to derqulating AT&T, the Commission
should: (1) RqUUe ATkT to comply with aD repIatiou cumllll1y applicable to AT&T;'"
aDd (2) RqUire AT&T to comply with aD applicable -muctural safepuds, suc:h as
network iDformatiOll cIiscloIuJe, customer pIOpIidary ae:tWork iDformalioll, cost aI1ocItion
and affiliate transaction rules.... AT&T aIJUCS in response that the obliptioos IDCMA
references ·will apply, or DOl, inapective of AT&T's classiiflC&lioo so they do DOl nIise any
issues that DIlcd to be lIddnlsscd here.....

• D MCI November 12, 1993 Comments at 11-18; MCI June 30, 1995 Rt:ply Comments
at 1-2; zr; 11m Sprint December 3, 1993 Rt:ply Comments at 3; Sprint June 30, 1995
Reply Comments at 3.

... CSE June 9, 1m Comments at 7.

03 Id. at 7-8.

... MCI JUDe 30, 1m Rt:ply Commeots at 7; _11m Sprint JUDe 9, 1m Comments at
4.

." IDCMA June 9, 1m Comments at 13.

"'Id. at 16-17. IDCMA also claims that AT~, by offering lnterSpan Frame Relay
service on • DOlI-regulated basis, is violating current Commission regulations. Id. at
13-14.

... AT&T JUDe 30, 1m Rt:ply comments at 34-35.
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(2) Discussion

160. We do DOl believe it necessary or desinble 10 impose the proposed conditions
on AT&T. Reclassification of AT&T will bave the effects described in pangrapb 12 above.
The existing Commission decisions aDd regulations that will continue 10 apply to • non­
dominant AT&T (wbich include, iIGr Ilia, the refemJCcd IIDnstrueturai safeguards), as well
as the complaint aDd enforcement processes, are adequate 10 pmvent AT&T from enNine in
the kinds of practices that the proposed conditions are aimed at pmventing. In addition, as
AT&T stares, the refemJCcd currently applic:able rules will continue to apply to • DOlI­
dominant AT&T, as will the Computer n requiremeots, incJudinC those repnling the
unbundlinc of basic and enhanced services.... We also find lID basis for concluclin& that
AT&T patents should preclude us from finding AT&T DOII-dominant. Even assuming the
validity of AT&T's patents, lID party has shown that these patents bave bad or will bave any
material effect on the functioning of • competitive martel.

e. RBOC Entl)' Into the lnterexchange Ma1tct

(I ) Pleadings

161. The Joint Bell Companies, CSE aDd Ameritecb argue that the Commission
shoold DOl grant AT&T's motion. RaIIIec, they ulJC us to act on the RBOCs' rulemaking
petition to allow RBOC entry into the Iong-dislllDce marbt.'" WJlTeI cfisaIrees with the
Joint Bell Companies' comments, arguing that the proper regulatory response to AT&T's
motion is to allow Ioca1 exchange carrien into the interexchange" marIcet.cq WIlTeI argues
that the Commission should instead preserve regulatory safeguards that bave permitted
competition to develop.ccs Sprint couoten that the issues raised by the RBOCs are outside
the scope of the instant Proceedin& aDd are irrelevant until the MF1 is revised....

(2) Discussion

162. We agree with Sprint that the arguments made by the RBOCs are beyond the
scope of this proceedina. Indeed, this Commission lacks the autbority to address the
RBOCs' request to enter the intentaJe Iong-distallce muket. FuJtbermore, the decision on

... Sec cOP!!!". D, 77 FCC 2d 384.

.., Joinl Bell Companies November 12, 1993 Commeots at 2; CSE JUDe 9, 1995
Comments at II; AmeriredI December 3, 1993 Reply Comments at 2.

..2 Wilfel December 3, 1993 Rt:piy Comments at 5.

ccsld.

... Sprint June 30, 1m Rt:p1y Comments at 4-5 .

3355



whether RBOCs sbould be allowed into the long-distance martel is not relevant to the issue
of whether AT&T should be classified as non-dominant.

V. CONCLUSION

163. In Iigbt of the above, we conclude that AT&T bas demonstrated that it lacks
market power in the overall intcrswc, domestic, intcrexchaoge market, and accordingly we
grant AT&T's motion for reclassiflClltion as a _-dominant carrier. We also accept all of
the voluntary oommitmelltS stated by AT&T in irs Sqltrmber 21, ]995 Ell 12m Leuer (and
clarified in iU October S, ]995 Ell~ LeIter), UId order AT&T's compliance with those
commitmcots as stated in its leuers. We DOte tbat AT&T's failure to comply with its
commitmcnrs may result in !be imposition of fiDes or forfei1ures upoo AT&T (pursuant to
Section S03(b) of tbc Act) or a~ of iIIliceIIIes (pursuaDt to Section 312(a) of tbc
Act).'" In addition, we will reject as ullRUOll&ble on its face any 1Uiff fiIin& tbat
coatravCIICS AT&T's COIIIIDitmcuts. AT&T remains bouDd by tbc Act and our rules, and !be
Commission remains comnUlkd to etlfon:ing those rules througb our iIIvestiption and
complaint procedures.

164. Our reclassification of AT&T as uon-dominaDt will result in the removal of au
of its domcslic resideariaI services from Bubl I, 800 dinlcfory assiJtaace service from
Basket 2, and -toe private line service from Bubl3, leaviDc AT&T's intcmIlional
servicc:a in Basket l. Coosequeudy, adjuslmeats will have to be made to AT&T's API, PCI,
and certain SBIs for Basket I. We dclcpte autbority for maIcinI tbc necessary adjustments
to the Common carrier BuRllll.

165. Our decision in Ibis 0rcIet- rdieves AT&T of tbc n:poning requirements IIOW
imposed on domillaDt canien. AT&T will insread be subject to tbc same minimal nporting
requirements that apply to lIOll-dominant intcrswc common curiers. Currently, intcrswc
common curiers witb annual rev_ in cxocss of $100 millioD ue required to rqJ01'l their
total aDIIII&l revcuues and tbcir total investmellt. This report allows tbc Commission to track
martd sbares on an aDIIII&l basis. We expect tbat, in tbc abscoc:e of tbc more detailed
information we have c:oUectcd in the past from AT&T, Ibis iDformaIion may oeed to be
s1i&btlyatJllllCllU'd ID order to provide us witb the infoImaIiou we will oeed to etISUfti that
the industry COlIIinues to be bighly oompditive. We delepfe to the Chief, Common Canier
Bureau, the task of cIetenDininc wbat additional information sbouId be c:oUectcd from
intcrexcbanp canien, and of cslablisbiD& an appropriaIe rc:portiJII requirement IlIbject to
approva.l by die Office of~ and BudJet uDder tb!: Paperwork Reduction Act. We
expect ally IIICb requirement to be limked and __bunIcnsome.

44'~ 47 U.S.C. II 312(a) and S03(b); llcooptjgg of tbc 'm.... of Pass WqnI Inc.,
76 FCC 2d 46S (1980), IIDIIlIb IIIIIIl. Pus Word Inc. y. FCC, 673 F.2d 1363
(D.C. Cir. 1982) (common carrier licaIse revoked based on camer's delibcrarc
misrqHcsenIatio to the Commission).
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166. AT&T's share of interstate calling is published quarterly and bas provided a
useful indication of the rapidly increasing competition in the interswc market.... We believe
Ibis information sboukl continue to be available until the Common Curler Bureau bas
determined wbat additional infOlllWion, if any, sboukl be collected from interexcban,e
camers. Accordingly, we direct AT&T to continue to report its interswc access mIDutes as
it has done since 1986..u7

167. In order to ClISure an orderly transition, Ibis Order will be effective 30 days
after its release.

168. Finally, as noted above, we intend to initiate a new proceeding to identify .
specific areas of the intcrswc, domestic, interexcbangc market that may raise policy
concerns, and if tbcre ue any, to reel:: COIIIIDClIt 011 possible lCIIICCtics. IJJ addition, we will
closely monitor 111 of the areas wbere AT&T bas made voluntary commitmems. To the
extent necessary or appropriate, we will institute proceedings to continue to PJtlUlCI
consumers.

VI. ORDERING CLAUSES

169. Accordingly, it is HEREBY ORDERED thai AT&T's motion for
reclassification as a IIOn-dominaDt canier in tbc martd for interstate, domestic,
interexcban,e telecommunications services under Part 61 of our rules is bereby GRANTED.

170. IT IS FUR11IER ORDERED that AT&T sbaJJ comply witb the oommitmcnts
contained in its September 21, 1995 'l1!lOC 1dter from R. Gerard Salemme, Vice Presidellt­
Government Affairs, to ICatblccD M.H. Wallman, Chief, Common Carrier Bureau, Fedenl
Communications Commission (and clariflCd in AT&T's October S, 1995 'l1lllK 1dter from
R. Gerard Salemme, Vice Presideot-Governmcnt Affain. to KatbIcen M.H. Wallman, Chief,
Common Curler Bureau, Federal Communications Commission), and wbicb ue summarized
in tbis Order in Appendix C.

171. IT IS FUR11IER ORDERED that AT&T's motion for reclassification as a
non-<lominant canier in all intemaIiooal awbts under Part 61 of our rules is hereby
DHFHRRED.

... ~, ~, lAD 1995 Long Distance Market Share Rq>ort.

+11 Tbi5 reportin, requinlmeut was oriIinaUy cslablisbed by leiter from Albert Halprin.
Chief, Common Carrier Bureau, to 0.1. Culkin, Corporate Vice President, AT&T,
dated October 13, 1986. The reportinc requimnent was later reduced in a 1dter from
Peytoll L. Wynns, Chief, IDdustry ADalysis Division, dated October 23, 1987.
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172. IT IS FURlHER ORDERED Ihat this Order will become effective 30 days

after its release.

FEDERAL COMMUNICATIONS COMMISSION

William F. CaIoo
AdiDc Secrewy
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APPENDIX A

Ad Hoc IXCs (Ad Hoc IXCs)
Ad Hoc Telecommunications Uscn Committee (Ad Hoc Committee)
Affinity NetWork, IDcorpomed (ANI)
Alascom, Inc. (Alascom)
The Slate of AJaska (AIasb)
Alaska Telepbonc Association (ATA)
America's Carriers Telecommunications Association (ACTA)
AmcricaD Petroleum IDstitute (API)
AT&T Corp. (AT&T)
Ameritecl 0peraIina Companies (AmcrilCCt)
Aocborqe TeJepboac Utility (ATU)
BeD A1JaDtic CorporalioD, Be1lSouth Corporation, Pacific Telesis Group aDd SBC

Communications, 1IIc. (BOCs)
Capita! NetWork Systems (CNS)
Citiz.eDs for a SouDd Bcooomy (CSE)
Competitive Telecommunications Assoc:iatioo (CompTel)
CUSlOlll Nerwork Service Usen Group (CNSUG)
Eastern Telecom CoIporaIioo (BTC)
EncetpriJe Telecom Services, 1IIc. (ETS)
Bureau of Economics, Federal Trade Commission (BOPJFTC)
The Funt Group. 1IIc. (TFG)
GE Capita! Communication Services Corporation (GE ExcbaDge)
General Communications, 1IIc. (GCI)
The Slate of Hawaii (Hawaii)
Ruth K. Krercbmer, Commissioner. DliDois Commerce Commission (Illinois Commerce

Commission)
Independent Elm Communications Maoufacturen Association (IDCMA)
IDtematiooal Business Machines Corporuioo (IBM)
LDOS Communications, 1IIc., dIbIa LDDS Meuomedia Communications (LDDS)
UnkUSA Corporation (liDkUSA)
The Marylud Office of People's Couasel (MPC)
MCI Telecommunications. 1IIc. (MCI)
National RullI Telecom AssociaDOD. NaIioIIa.I Telepbone Cooperative Associatioa,

OrpniDrim for Procectioo and AdvaDcement of Small Telepbone Companies and
United S&Iles TeJepbone AssociaDOD (LBC Joint Commeaters)

NYNEX TeJepbone Compuies (NYNEX)
PbooeTelT~, 1IIc. (PbooeTe1)
Public Service BDterprises of PeansylvaDia, IDe. aDd New Enterprise Wbo1esale Services

(PSElNEWS)
Oocor ComlDllllicatioos, IDe. (Oocor)
SON Usen Group (SON)
Sprint Communications Company, L.P. (Sprint)
SP Telecom (SP Telecom)
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